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Overview

This one-day forum will bring together approximately 30 representatives of American and
Bulgarian institutions involved in promoting bilateral trade and investment. It is being
organized at the initiative of the Bulgarian Ambassador to the United States — Mrs
Snezhana Botousharova - with support from the Open Society Fund. The objective is
two-fold:

-to identify those factors that currently constrain American investment in Bulgaria
and hinder trade expansion; and,

-to define a framework of actions to be undertaken by the Bulgarian and American
ingtitutions to promote expanded bilateral economic cooperation.

The output of the forum will be a series of recommendations to be considered by
governmental and non-governmental organizations to improve their coordination and
effectiveness in trade and investment promotion activities. These recommendations will
be circulated amongst concerned institutions and presented to the new Bulgarian
government after the elections.

Discussion Topics

Representatives of organizations involved in American-Bulgarian economic cooperation
will make presentations on three topics during the forum. Each topic will be addressed by
two co-panelists, one Bulgarian and one American. This will be followed by a series of
short commentaries by representatives of concerned institutions, and then questions and
open discussion. Background papers on the topics will be distributed in advance.

Topics to be presented are outlined below. Through these presentations, the speakers
will define and address a series of key questions about constraints and opportunities for
improved economic relations.

1) Current Economic Relations between the United States and Bulgaria.
In 1992, Bulgaria took two important steps to improve its economic relations with the
United States. It adopted a modern and liberal foreign investment law and concluded
bilateral investment treaties with several countries, including the US. Despite these
steps, levels of trade and investment remain low. Some observers cite constraints such
as a lack of consistent government commitment to support investments, suspicion of
foreign intrusion, and a lack of transparency in tax policies. The panelists will address
these issues, providing information about the levels of bilateral investment and trade, and
comparing them with levels in other Central European countries. They will provide
examples of successful deals as well as missed opportunities, and discuss the
possibilities for expansion in various sectors. The general constraints to this expansion
will be explored, as well as the role of institutions in this process.



Panelists: Kiril Velev, Minister of Trade and Chairman of Bulgarian-American
Trade and Investment Association (BATIA)
John Fogaras - USand Foreign Commercial Service

2) Improving the Legal Framework for Expanded Economic Relations.
Panelists will discuss the benefits and problems in the Foreign Persons' Business
Activity and Foreign Investments Protection Act. They will address the issue of
adequate protection for local companies created by direct foreign investment, as well as
fund repatriation and international arbitration. They will outline the changes that are
planned and make recommendations for improvements. Specific attention will be focused
on problems of implementation of the laws. In addition, the panelists will describe
Bulgaria's current status with the International Center of Investment Disputes (ICSID)
and the General Agreement on Tariffs and Trade (GATT), and discuss how these
organizations can be used to further Bulgaria's interests. The panelists also will talk
about the Bulgarian and American institutions that are working to improve the legal
framework for economic relations and assess their performance. They will suggest several
gpecific measures for improvements.

Panelists: Stephan Kyutchukov - Center for the Sudy of Democracy
Mark Beesley, American Bar Association, CEELI

3) Addressing the Constraints to Investment and Trade . Panelists will
explore why American investment and trade are so modest in Bulgaria, trying to pinpoint
the key constraints, whether they are legal, bureaucratic, economic, informational or
related to weaknesses in the banking or telecommunications sectors. The speakers will
briefly summarize the critiques forwarded by agencies such as the Foreign Investment
Advisory Service and assess their validity. They will examine the role of Bulgarian
institutions that are attempting to facilitate trade and investment and discuss their
effectiveness, particularly in the area of investor servicing and export finance. Next, the
panelists will assess the effectiveness of the American institutions and programs
involved in the promotion of trade and investment, and suggest steps to improve
performance.

Panelists: Ray Mazurek — President of American Chamber of Commerce, and Ben
Counter of Clarina (Coca-Cola), Mr. John Wilton, Resident
Representative, World Bank, and Daniela Bobeva, Foreign Investment
Commission

Format

Ambassador Montgomery will chair the forum during the presentations on the first two
topics, between 8:30 and 10:30 am. Ambassador Botousharova will chair the forum for
the third topic, to be presented and discussed between 11:00 and 13:00. Questions and
comments will be welcomed following each topic. All proceedings will be in English to
maximize the time available for discussions. At 13:30 lunch will be served at nearby
Royals Restaurant.

The forum will conclude with an effort to develop consensus recommendations for steps to
be taken by Bulgarian and American organizations to facilitate more effectively trade and
investment. These recommendations will be presented to the new government,
regardless of its composition, &fter the elections and once it is in place.
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"PERSPECTI VES ON U. S. - BULGARI AN TRADE AND | NVESTMENT"
BY
JOHN J. FOGARASI, COMMERCI AL ATTACHE, U.S. EMBASSY

MADAME AMBASSADCOR, MR AMBASSADOR, MR M NI STER, AND HONORED
GUESTS,

THANK YOU FOR THE OPPORTUNI TY TO PARTI Cl PATE IN TH S FORUM

FIRST OF ALL | WOULD LIKE TO COMVEND AMBASSADOR BOTOUSHAROVA AND
THE ORGANI ZERS, THE CENTER FOR THE STUDY OF DEMOCRACY, FOR THI' S
| NI TI ATI VE ON DEVELOPI NG CONSTRUCTI VE SOLUTI ONS TO THE | SSUE OF
EXPANDED U. S. - BULGARI AN TRADE AND | NVESTMENT. | APPLAUD THE
FRANKNESS W TH WHI CH THE | SSUES ARE BEI NG ADDRESSED HERE -- |
SHARE THE PREM SE OF TH S EVENT THAT THERE ARE CONSTRAI NTS AND
H NDRANCES AT PRESENT, BUT | AM ALSO CONVI NCED OF THE POTENTI AL
THAT BULGARI A HOLDS FCOR EXPANDED Bl LATERAL COMVERCI AL RELATI ONS.

IN THE SPIRIT OF CANDCR SET FOR THHS FORUM | WOULD LI KE TO
COWENT FROM A PERSPECTI VE OF A FEW YEARS OF CGREATER AND LESSER
SUCCESS | N PROMOTI NG U. S.  TRADE AND | NVESTMENT PROSPECTS. DURI NG
TH'S TI ME, THE GENERAL UNDERSTANDI NG OF BULGARI A BY THE

| NTERESTED U. S. BUSI NESS COMWUNI TY WAS APTLY CHARACTERI ZED BY
DEPUTY SECRETARY OF STATE' S EAGLEBURGER S COMMENTS AT THE U. S.
CHAMBER OF COMMERCE -- BULGARIA | S THE BEST KEPT SECRET IN
EURCPE. FEW COVPANI ES KNEW MUCH ABOUT BULGARI A, LET ALONE | TS
ECONOM C STRENGTHS/ WEAKNESSES BUT MANY WERE CERTAI NLY | NTRI GUED



BY THE APPEAL OF BREAKI NG GROUND I N A Pl ONEER MARKET AND BLAZI NG
A TRAIL WHERE THEI R COWPETI TORS HADN T YET SET FOOT.

PERHAPS | N RECOGNI TI ON OF BULGARI A'S POCR MARKETI NG EFFORTS |IN
THE PAST, INTIAL EFFORTS TO STI MULATE | NVESTMENT WERE PRI MARI LY
BASED ON ATTRACTI NG | NVESTMENT | NTEREST AT THE EXPENSE OF WHAT TO
DO WTH THAT | NTEREST ONCE | T LANDED IN THE COUNTRY. THE
ATTRACTI ON APPROACH EMPHASI ZED THE BASI C ADVANTAGES OF BULGARI A,
STRESSI NG FAVORABLE LEGAL STRUCTURES, SUCH AS THE LAW ON FOREI GN
| N\VESTMENT; Bl - LATERAL TI ES; OFFERED BROCHURES OF COLORFUL

DI SPLAYS AND SCENERY; AND USUALLY | NCORPORATED LONG LI STS OF
FIRVG WTH VERY SIM LAR SOUNDI NG OBJECTI VES - LOOKING FOR JO NT-
VENTURE PARTNER, NEEDS TECHNOLOGY, MANAGEMENT, AND MARKETI NG
HELP.

UNFORTUNATELY, THE EXPERI ENCE OF THE PAST SEVERAL YEARS SHOWAG
THAT TH S APPROACH, BY ITSELF, 1S NOT ENOUGH. WHAT WAS M SSI NG
WAS FOLLOW THROUGH TO SECURE, SUPPORT, AND MAI NTAI N | NVESTOR

| NTERESTS, ESPECI ALLY THOSE ALREADY I N THE COUNTRY. THESE
FACTORS ARE ALL THE MORE CRITICAL I N LI GHT OF THE STRONG REGQ ONAL
COVPETI TI ON FOR | NVESTORS - A FACT WORTH AMPLI FYI NG



VH LE BULGARI A HAS CEOCGRAPHI CAL ADVANTAGES, STRONG HUVAN RESOURCE
SKI LLS, AND TRADI TI ONAL | NDUSTRY BENEFI TS, BULGARIA | S

NONETHELESS HANDI CAPPED BY A LACK OF TRADI TI ONAL LI NKS WTH THE

U S AND WTH MANY WEST EURCPEAN PARTNERS. SUCH TRADI TI ONAL TI ES
HAVE BEEN THE BASI S OF MJUCH TRADE AND | NVESTMENT FOR OTHER

CONTR ES IN THE REG ON.  PCLAND, HUNGARY, AND THE CZECH REPUBLI C
HAVE LARGE AND VOCAL EM GRE COWMUNI TI ES THAT HAVE SERVED AS A

BRI DGE AND STI MULI FOR COMMERCI AL ACTIVITY. ADDING TO TH S
FACTOR WAS BULGARI A'S TRADI TI ONAL EASTWARD ORI ENTATI ON, WHI CH
MEANT THAT MOST WESTWARD | NI TI ATI VES WERE BEI NG BUI LT ON FRESH
COMMVERCI AL GROUND. I N ORDER FOR BULGARI A TO COWETE FCOR

| NVESTMENT UNDER THESE Cl RCUMSTANCES, A MJCH STRONGER STRATEGY
BASED ON | N- COUNTRY FOLLOW THROUGH, OFFERS OF SUPPORT, AND

| NDUCEMENTS WOULD HAVE BEEN REQUI RED. THE FACT THAT BULGARI A WAS
LESSER KNOMWN TERRI TORY, W TH FEWER COMMERCI AL BRI DGES TO THE
VEST, MEANT THAT WESTERN | NVESTMENT VENTURES TOOK THE BETTER
KNOM AND LESS RI SKY PATH WTH COUNTRI ES W TH WH CH LONG STANDI NG
RELATI ONSHI PS EXI STED, Al DED BY ETHNI C CONNECTI ONS.

LOOKI NG AT THE U. S. BUSI NESS COWUN TY TODAY, THESE DRAVWBACKS

M GHT SEEM LESS OF A CONCERN AND THE BUSI NESS HORI ZON SHOULD LOOK
MJCH BRI GATER. THE U. S. - CONNECTED TRADE COMMUNI TY HAS GROMN

SI GNI FI CANTLY TO A NUMBER CLCSE TO 100, W TH MOST MAJCOR

ACCOUNTI NG FI RM5, MANY OF THE WELL- KNOMN SERVI CE ORGANI ZATI ONS,
TELECOM COVPANI ES, AND OTHERS | N THE ENERGY, TRANSPORT,



PHARVACEUTI CAL AND CHEM CAL FI ELDS NOW RESI DENT | N BULGARI A.
MOREOVER, THE AMERI CAN CHAMBER OF COMVERCE | N BULGARI A HAS BEEN
ESTABLI SHED, AN ORGANI ZATI ON WH CH SENDS A STRONG PCOSI Tl VE
MESSACE TO PROSPECTI VE U. S. BUSI NESSES. THE U. S. BUSI NESS
COMUN TY HAS ALMOST DOUBLED SINCE 1992, THOUGH MOSTLY | N TERMS
OF LOCAL REPRESENTATI ON AND NOT EX- PATRI O PRESENCE.

| N TRADE PROMOTI ON, THE U. S. PAVILI ON AT PLOVDI V HAS DOUBLED I N

SI ZE EVERY YEAR FOR THE PAST THREE YEARS, SURPASSED TH S PAST
YEAR ONLY BY THE AUSTRI AN AND GERVANY PAVI LI ONS. M SSIONS FROM
OGPl C, THE ORGANI ZATION OF U. S. STATES, CASE, THE U.S. TRADE
DEVELOPMENT AGENCY, AND EXI MBANK HAVE ALL COVE TO BULGARI A I N THE

PAST YEAR

YQU MAY ASK THAT G VEN SUCH ACTI VI TY, WHY SHOULD THERE BE CONCERN
OVER OBSTACLES AND HI NDRANCES. FI RST, THE EXAMPLES | HAVE

MENTI ONED ARE PRI MARI LY TRADE ENTRI ES; U.S. | NVESTMENT STI LL

SERI QUSLY LAGS (SOVEWHERE BETWEEN 30-40 M LLION). SECOND, MJCH
OF TH'S ACTIVITY WAS | NEVI TABLE SPI LLOVER FROM THE NORTHERN TI ER,
AS THOSE AREAS BECAME SATURATED AND WESTERN FI RV BECAME MORE
COVFORTABLE W TH TRANSI TI ONAL ECONOM ES, COVPANI ES BEGAN TO LOOK
TO NEW MARKETS IN THE REG ON. BUT THAT GROMH, | CAUTION, WLL
ONLY BE SHORT-LIVED UNLESS THERE IS A REEXAM NATI ON OF THE
CURRENT APPROACH TO FOREI GN | NVESTMENT WHI CH FOCUSES ON

ATTRACTI ON AND MARKETI NG BULGARI A. | NSTEAD CRI Tl CAL ATTENTI ON



SHOULD BE G VEN TO SECURI NG AND MAI NTAI NI NG THE EMERA NG OR

EXI STING FOREI GN | NVESTMENT | N-COUNTRY. THE NEED FCR A BROADER
APPRQACH |'S APPARENT WHEN ONE HEARS THE NUMEROUS PAI NFUL CASES OF
FIRVG WHO DESPI TE THEI R BEST EFFORTS CONS|I DER BULGARI A ONE OF THE
TOUGHEST MARKETS TO DO BUSI NESS. U. S. COVPANI ES REGULARLY
EXPRESS TO ME THEI R FRUSTRATI ONS W TH GOVERNMENTAL RESPONSES TO
THEI R SERI QUS | NVESTMENT CONCERNS AS FRUI TLESS, AND THE BEHAVI OR
O THE BUREAUCRACY AS BORDERLI NE OBSTRUCTI ONI ST.

|  KNOW THAT CGENUI NE EFFORTS HAVE BEEN MADE BY THI S AND PREVI QUS
GQOVERNMVENTS AND BY MANY WHO ARE HERE TODAY. BUT THE BEST EFFORTS
OF ONE DEPARTMENT ARE TOO OFTEN CANCELLED OR NEGATED BY OTHER

M NI STRI ES OR DEPARTMENTS WHO ARE LESS SYMPATHETI C TO FOREI GN

| N\VESTMENT OR HAVE NO | NTEREST | N SUPPORTI NG THEI R PROJECTS. THE
ASSUMPTI ON | S THAT ONCE FOREI GN FI RVB ARE HERE, THEY SHOULD FEND
FOR THEMSELVES; THEY SHOULD BE ABLE TO DEAL W TH THEI R VI SA \%
PROBLEMS; NOT BE CONCERNED ABOUT SUDDEN CHANGES | N TAX LAWS;
SCALVE | NFRI NGEMENTS OF THEI R PATENT AND | NTELLECTUAL PROPERTY;
SURMOUNT BUREAUCRATS WHOSE ONLY W SH IS ASSERT AUTHORI TY AND
CREATE BUSI NESS DELAYS; DEAL WTH THE GRON NG CRI M NALITY OF
COWERCI AL LI FE; AND, SCRUPULOUSLY ABI DE BY ALL THE REGULATI ONS
OF THE HOST COUNTRY, WH LE DOVESTI C COVPETI TORS ARE SI DESTEPPI NG
THE SAME REGULATI ONS. THESE ARE SOVE OF THE CONCERNS

THAT | HEAR DAILY AND THEY ARE GRONNG | AM SAD TO SAY.



WHAT TH S Cl RCUMSTANCE DENMANDS IS A COHERENT NATI ONAL FOREI GN

| NVESTMENT THAT | MPACTS ACROSS M NI STRI ES AND DOMWARD TO
BUREAUCRACI ES. TO BE CLEAR, SUCH A STRATEGY IS NOT ASKI NG FCR
FAVCRI TI SM OR SPECI AL CONCESSI ONS, BUT Al MED TO ELI M NATE THE
ONERQUS, THE | NFLEXI BLE, AND OVERLY- LEGALI STI C CONDI TI ONS WHI CH
SO MANY FI RM5 FACE VH CH UNDERM NE THEI R ABI LI TY TO CONDUCT
NCRVAL BUSI NESS. SECONDLY, U.S. FIRVB SEEK PREDI CTABI LI TY AND
CONSI STENCY | N REGULATI ONS AND W LL ABI DE BY THEM RETROACTI VE OR
AD HOC RULINGS ONLY RAI SE SUSPI CI ONS OVER THE MOTI VES FOR SUCH
ACTI ONS.  LASTLY, U. S. K RV5 WANT FAI RNESS; THEY SHOULD NOT HAVE
THE | MPRESSI ON THAT THEY ARE BEI NG SI NGLED OUT FOR COVPLI ANCE TO
SPEQ AL REGULATI ONS, OR ASKED TO PAY H GH RATES BECAUSE OF A
LOCAL ATTI TUDE THAT FOREI GNERS BY DEFI NI TI ON SHOULD PAY ANY
AMOUNT W THOUT QUESTION.  U. S. FIRVS WANT NOT ONLY TRANSPARENCY
I N LAWS BUT ALSO I N ENFOCRCEMENT SO THAT DOMVESTI C FI RVS ARE
EQUALLY MEETI NG THEI R OBLI GATI ONS.

TO FORM A NATI ONAL FOREI GN | NVESTMENT STRATEGY |S, ADM TTEDLY, A
DAUNTI NG TASK. A STRONG FI RST STEP WOULD BE TO HAVE SEN OR
GQOVERNMVENT OFFI G ALS ASSERT THE | MPORTANCE OF FORElI GN | NVESTMENT
I N THE BULGARI AN ECONOWY.  SUBSEQUENT STEPS M GHT BE THE CREATI ON
O OPEN AND H GH LEVEL CHANNELS OR | NSTI TUTI ONS DESI GNED TO HELP
| N\VESTORS RESCLVE THEI R LEG TI MATE CONCERNS.  LONGER- TERM
PROPCSALS M GHT BE TO H GHLI GHT SUCCESSFUL FOREI GN | NVESTMENTS,



EMPHASI ZI NG "THE GOCD CORPCORATE C Tl ZEN' ASPECT AND THEREBY REBUT
THE GRON'NG TREND THAT SUCCESSFUL FI RVb ARE FAIR GAME FCR ANY
FCRM OF CRITIA SM ESPECI ALLY CRITI G SM THAT TOO OFTEN FAI LS TO
PRESENT A BALANCE Pl CTURE.

ON QR SIDE, WE ALSO RECOGNI ZE THE NEED FOR FOLLOW THROUGH AND

| N- COUNTRY SUPPORT FOR TRADE AND | NVESTMENT.  OUR PROGRAMS SUCH
AS THE "AMERI CAN BUSI NESS | NCUBATOR' ADDRESS SOME THE FUNDAMENTAL
OGBSTACLES FCOR FI RV ATTEMPTI NG TO SET UP OPERATIONS - SUCH AS
PROFESSI ONAL OFFI CE SPACE AND RELI ABLE COVMUNI CATI ONS. TO DATE
WE HAVE ASS|I STED SUCH MAJOR FI RMS SUCH AS SPRINT, U.S. WEST,
MCDERMOTT, AND | SCA AND VEE | NTEND TO EXPAND QUR EFFORTS TO OTHER
FIRVS.  SECOND, WE HAVE A PROGRAM THAT RAI SES THE CHANCES OF A
SUCCESSFUL TRADE RELATI ONSHI P WTH THE UNI TED STATES BY WORKI NG
WTH THE BULGARI AN PARTNER, ENHANCI NG H S TRADE SKI LLS, BRI DA NG
THE GAP BETWEEN THE WAY BULGARI AN AND AMERI CAN WAYS OF DA NG

BUSI NESS, AS WELL AS PROVI DI NG THE BULGARI AN PARTNER W TH

EFFECTI VE COVMUNI CATI ONS.  FI NALLY, THE EMBASSY | S WORKI NG HARD
TO ESTABLI SH CERTAI N | NVESTMENT BREAKTHROUGH PRQIECTS THAT CAN I N
TURN TRI GGER EXPANDED | NTEREST I N BULGARI A, SUCH PRQIECTS

| NCLUDE ESTABLI SHI NG EXI MBANK LENDI NG FOR BULGARI A, AS VEELL AS
MAJOR SALES OF Al RCRAFT, SO THAT U. S. - BULGARI AN TRADE HAS A

H GHER PROFI LE AND PUTS BULGARIA ON THE U. S. TRADE AND | NVESTMENT
MAP.  FI NALLY, THE WH TE HOUSE IS HOSTI NG A MAJOR CONFERENCE | N
JANUARY FCR CENTRAL AND EASTERN EURCPEAN COUNTRIES, WH CH W LL



BRING OVER 350 U.S. CORPORATE LEADERS TOGETHER W TH COMMERCI AL
DEC S| ON MAKERS FROM TH'S SIDE OF THE ATLANTI C.  PRESI DENT
CLINTON W LL PERSONALLY HOST THE CONFERENCE ON JANUARY 12-13, AND
VE LOXK FORWARD TO STRONG AND PRODUCTI VE EXCHANGES W TH THE
BULGAR AN DELEGATI ON.

BULGAR A | S AT A CROSSROADS TODAY; THE EARLI ER TABLA RCSA VI EW OF
BULGAR A WLL CHANGE | NTO A DEFI NED PI CTURE | N THE NEXT FEW
YEARS. THE EXPERI ENCES OF THE FOREI GN COMMUNI TY AND | NTERESTED
FOREI GN FIRVS WLL MARK BULGARI A, FOR BETTER OR WORSE. I N THAT
REGARD, BULGARI A MUST GUARD AGAI NST BEI NG LABELED XENCPHOBI C OR A
D FFI QLT MARKET. RATHER WE SHOULD ALL BE AIM NG FCR A BULGARI A
WTH A REPUTATI ON FOR "GRON NG PROSPECTS'; "COPEN FOR BUSI NESS';
AND " SUPPCRTI VE FOR | NVESTORS'. THE HARD FACTS ARE THAT

| N\VESTMENT |S A COVPETI TI VE GAME AND THERE ARE TOO MANY EAGER AND
| N\VESTOR- FRI ENDLY ALTERNATI VES IN THE WORLD TODAY. BULGARI A HAS
TCDAY AN OPPORTUNI TY TO CAPI TALIZE ON I TS GRON NG FOREI GN

| NTEREST, | TS EXPANDED FORElI GN TRADE COVMUNI TY, THE RESOLUTI ON CF
| TS PRI VATE DEBT, AND THE UPCOM NG PUSH ON PRI VATI ZATI ON.  ALL
THESE ARE MAJOR POSI TI VE ASSETS THAT CAN REI NFORCE A NATI ONAL
FORElI GN | NVESTMENT STRATEGY.



WHEN ONE AVERI CAN RENT- A- CAR COVPANY ACKNOALEDGED THAT | TS
OCOWPETI TI ON WAS MORE SUCCESSFUL, THE COVPANY, AVIS, DECI DED TO
TURN DI SADVANTAGE TO ADVANTAGE BY DECLARI NG TO CUSTOMERS THAT
THE R PQLICY WAS TO TRY A LI TTLE HARDER AND THEREBY BEAT THE
COWETI TION | BELI EVE THAT BULGARI A W LL SUCCEED W TH FOREI GN
I NVESTMENT AND | TS ECONOW BECAUSE | T HAS THE STRENGIHS AND
GREATNESS TO CARRY THROUGH W TH A COVPREHENSI VE AND MUTUALLY
BENEFI O AL FOREI GN | NVESTMENT PROGRAM
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Improving the Legal Framework for Expanded Economic Relations

— Overview—

Development  of

Institutional

Framework

Institution

Status

Recommendation

Appellate Courts

Law on the Structure of the Judicial
System was passed this summer.
Procedural laws for the operation of
the new court system are not devel-
oped. Court system constitutionally
required to be in place by July 1992
is not in place.

Form expert group to draft three sets
of procedural laws (civil, crimina and
administrative procedures) for the
administration of new court system.
Establish individual courts of appeal.

Notary Public System

No private notary public system ex-
ists. Legislation creating private
system submitted to parliament.

Pass draft law.

Centra Registries

No central or computerized registries.
Difficult to determine registry status
and impossible to obtain registration
information from central source.

Create a system of computerized cen-
tral registries. Form working group
to create uniform standards and format
for national computer databases.

Institutional  Efficiency

Clear operating procedures do not ex-
ist or are not standard in some central
government institutions. Local
practices and interpretation of laws
on identical issues vary and cause
confusion and duplication of efforts.

Develop standardized operating pro-
cedures. Create standardized forms
and applications that clearly identify
required documents.

Laws That Need to Be Implemented or

Drafted

Law

Status

Recommendation

Bankruptcy

Bankruptcy law adopted in August
1994. Most old insolvency cases
rolled over under new law. No
bankruptcy reorganization cases filed.
Genera unfamiliarity with benefits of
reorganization.

Organize a working group to educate
and train judges, practitioners, credi-
tors and debtors in principles of reor-
ganization law. Conduct initia test

reorganization case relying on teams
of local practitioners and foreign ex-
perts. Develop court technology in-
cluding bankruptcy database of status
of pending cases.

Privatization

Mass privatization scheme adopted in
June 1994; prior reliance on market
privatization.

Develop combination mass- market
privatization schemes.

Collateral/Secured Transactions

Outdated secured transaction law; no
current plans for revision. No reg-
istries exist to register mortgage or
other security interest in chattels.
Perfected pledge requires non-foreign,
non-bank creditors to take possession
of chattel.

Organize a working group to draft and
lobby for passage of a Bulgarian ver-
sion of an internationally accepted
model secured transaction law. Create
and maintain a central registry to reg-
ister chattel security interests.

Foreclosure

Outdated, debtor-oriented foreclosure
law unsuitable for market economy,
no current plans for revision.

Organize a working group to draft and
lobby for passage of a modern
foreclosure law.

Securities Markets and

The Law on Securities and Investment

Passage of draft law is important, par-

Regulation Companies has been drafted and sub- ticularly given expected trading due to
mitted to Parliament. mass privatization scheme. Create
and maintain regulatory organization.
Leasing No specific leasing legislation exists. | Ability to enter leasing con

VAT classification of finance leasing
as non-financia transaction inhibits
leasing deals.

tracts eliminates immediate need for
specific law. Bulgaria Leasing
Association should be revived to
review industry problems and make
specific recommendations.
Consideration should be given to
amending VAT law.

Foreign Trade

Bulgaria has not acceded to GATT.

Need to identify laws and regulations
that effect GATT accession and take

concrete steps to comply with GATT
requirements.




Improving the Legal Framework
for Expanded Economic Relations

- Discussion Paper --

This paper briefly reviews (1) Bulgaria's progress toward developing an institutional
framework to administer laws that affect foreign trade and the market economy, (2)
severd laws that will positively affect foreign trade and the market economy that
require implementation and (3) laws that should be drafted to allow investors and
markets to function efficiently. The paper also recommends that government
ingtitutions adopt uniform standards nationwide so that market requirements will be
consstent and predictable.

There will be no quick fix to solve al of the problems of Bulgaria's legal framework. A
number of laws have yet to be drafted and a number drafted and passed will take time
to effectively implement. Finaly, it may take years for some laws to "mature” and
legd practitioners and courts to learn how they work. The goal, however ~ to achieve
auniform and predictable system in which a free market can flourish -- can be reached
during the process of development.

This paper is a discussion paper. It is not an exhaustive research paper or report on
al areas of Bulgarian institutional and legal development. Its purpose is to identify
mgor targets that are ripe for change and offer possible reform recommendations so
that the free market can develop during the transitional period.

. Institutional Framework

Bulgaria has completed, by and large, building the institutional framework to
implement laws. Many government institutions were in place before 1989. Others,
such as the Constitutional Court, the Supreme Judicial Council and the Committee on
Protection of Competition, have been created in the last four years and are now
functioning.

Still, there remain gaps. Many such gaps are in areas directly related to commerce
and investment and include completion of the structure of the judicial system, creation
of a functioning notary public system and development of a nationwide commercial
registry system.

A. Law on the Structure of the Judicial System

On occasion, the results of commercial activity are, unfortunately, commercial
disputes. An efficient judicial system is necessary to build confidence that such
disputes will be resolved fairly and efficiently.

One method to build faith in the courts and to improve their ability to resolve disputes
is to implement a revised court structure.

1. Status of the Law

The Law on the Structure of the Judicia System was passed this summer. Severa
Constitutional challenges dightly revised the law, athough its mgor purpose — to
create atier of courts of appeal ~ remains intact. The Bulgarian Constitution required
the courts to be established by July 1992.



Bulgaria has chosen a four-tier system of courts to implement a three-instance
procedure (that is, there are four different courts and everyone is guaranteed a trall
and two appellate reviews). This choice is embodied in the Congtitution and it should
be implemented to comply with the Constitution and create a more efficient judicial
system.

2. Recommendation

Creation of the Court of Appea should take place as soon as possible.
Implementation of such a court should be preceded, however, by the development of
procedura rules (administrative, civil and criminal) tailored to meet the requirements
of the new system. The development of procedural rules is possibly an area for which
court administrators could seek foreign assistance.

B. Notary Public System

Like most countries, Bulgaria requires that real estate and automobile transactions,
mortgage executions and other transactions take place before a notary public. The law
aso frequently requires that signatures be notarized, dates or contents of documents
be verified or copies of documents be certified. Transactions that require a notary's
sed are usuadly invalid if it is omitted.

1 Status of the Law

The government introduced to Parliament a Draft Law on Notaries. The draft law
follows the model of Austria, Germany and other European countries and provides for
the development of a private notary system. This law has not been passed.

While most of the rest of the world operates under privatized notary systems,
Bulgaria relies on a very limited number of notaries who function as state officials. For
example, in the City of Sofia, with a population of 1.5 million and a huge concentration
of business, there are approximately one dozen notaries. It is not uncommon to wait
weeks or even a month to execute a mortgage or buy real estate and even a simple
notarization of a signature usually takes over an hour.

2. Recommendation
The government should pressure the legislature to pass the Draft Law on Notaries.
With a private notary system transaction costs will decrease, a private administration
system will develop and government will dispense with a burdensome responsibility.

C. Creation of Modern Central Reqistries

To determine who owns what property, its type, size or shape, or whether it is
encumbered and to put people on notice of these facts, governments create property
registries. Like most countries, Bulgaria requires that properties and information
about them be registered.

1 Status of the Law

While registries exist in Bulgaria, there is no central system.



Information on red estate, for example, can be found in any of over 100 registries
located throughout Bulgaria. To locate al property of a bankrupt debtor or learn of all
property owned and encumbered by a prospective borrower, creditors — to do their job
properly — are required to check each registry by physically visiting each location. Do
most creditors do their job properly? No. It is nearly impossible, and thus, they are
required to accept additional risk.

There are dso 29 commercial registries located throughout the country. To conduct
due diligence on the legal standing of a prospective partner or purchase, one might be
required to visit a registry in Varna, Blagoevgrad, Russe — or amost anywhere else.
This inconvenience makes conducting necessary due diligence difficult and time
consuming; the result is that the due diligence is often not completed. Such
inconvenience is not necessary in a country the size of Bulgaria and in a modern era of
computer technology.

2. Recommendation

Ultimately, Bulgaria should create a system of computerized central registries. Such a
project is ambitious and will take time and money.

One action that can be taken in the short term, however, is to create uniform formats
for national computer databases. When such formats are developed, they can be made
avallable to local registries that can begin recording information according to the
standardized national form. When a national computer system is developed, the
locdly produced information should be easily transferred to the nationa system.

II. Laves Requiring Implementation

A. Law on Bankruptcy

Liquidation and reorganization procedures are common features of developed market
economies and are viewed as essentia to the functioning of an efficient economy.
Such procedures also can be used as methods of privatization.

1 Status of the Law

In August 1994, the law on bankruptcy came into force. The law alows for
restructuring or liquidating insolvent companies.

Bulgarian courts and practitioners are somewhat experienced in insolvency law.
Reorganization, however, is different. No reorganization cases have been filed under
the new law (and were not provided for under the old) and courts, practitioners,
creditors and debtors will likely suffer because of initial inexperience.

Implementation of the law is likely to be hindered by judicial and practitioner
inexperience and possible government attempts to save some large companies whose
liquidation or even reorganization will boost socia discontent and unemployment.

2. Recommendation
Bankruptcy courts and practitioners need to be trained in the intricacies of

reorganization law. This training could be accomplished by traditional seminars and
the "hands-on" experience of participating in test reorganization cases. An



appropriate company could be identified for reorganization and taken through the
process with training teams of appropriate judges, lawyers, trustees, creditors and
debtors.

A large number of expected bankruptcies will most likely inundate Bulgaria's fledgling
bankruptcy court system. To prevent overwhelming of the system — and
accompanying delay — steps should be taken now to develop court technology
including databases to inform courts, practitioners and the public of the status of
pending bankruptcies. If such information is readily available, courts and practitioners
will be able to better perform their jobs and public resistance to bankruptcy may
decrease as some of its benefits become apparent.

B. Law on Transformation and Privatization of
State- and Municipality-Owned Enterprises

Privatization is generally seen as a linchpin for attracting foreign investment.
1 Status of the Law

Bulgaria adopted a system of mass privatization in June 1994. This supplements a
market privatization scheme that was adopted in April 1992.

Privatization has not had the success in Bulgaria that it has had in other Central
European countries. Obviously, an efficient privatization system will increase
opportunities for foreign investment.

2. Recommendation

An enormous quantity of ink and an endless number of opinions have been offered to
explain Bulgaria's somewhat lethargic movement toward privatization. This paper
will not attempt to add to the fray — much. It will suggest the rather obvious point
that Bulgaria should pursue all privatization options including mass privatization,
market privatization, combinations of the two and other methods such as bankruptcy
liquidation.

[1l. Laws That Need to be Drafted

The remainder of the paper will review areas where either no commercial law exists in
Bulgaria or where the current law is inadequate and needs replacement.

A. Collateral Law

Modern market economies are largely based on financing of projects with credit. The
proper legal framework must exist, however, to provide security for lenders.!

Good collateral or secured transactions law promotes commercial and private lending
and enhances trade by allowing financiers, producers, distributors and retailers to

1 "Security encourages investment. A creditor who knows that he has legally recognised rights to turn to
his debtor's assets in case of non-payment is more willing to invest than the one who cannot make such recourse.
It must, therefore, be said that security is indeed a necessary element of the ingtitutional framework of a modern
market economy." J.M. Rover "Security in central and eastern Europe and the EBRD's Model Law on Secured
Transactions".



increase operations by financing businesses and purchases on short term bases.
"Bulgarias current collateral law is inadequate for a market economy and needs to be
replaced with a Bulgarian version of an internationally accepted law.

1 Status of the Law

The mgor body of collateral law is contained in the Obligations and Contracts Act of
1950 (OCA).

Two vehicles are available to creditors in Bulgaria to acquire security interest in
physica property. The first, the real estate mortgage, applies to pledging rea estate
as collateral and is hardly different from mortgages elsewhere in the world.?

The second applies to the use of non-real estate (chattel) property as security. No
adequate law exists in Bulgaria that allows for the use of chattel as security. To
pledge chattel, the debtor must execute a pledge agreement. Under the "transfer of
possession” rule, security interest in the chattel does not attach until the creditor, or a
third party3 authorized by the debtor and creditor, takes physical possession of the
collateral.

The "transfer of possession™” rule for chattel represents an insurmountable obstacle to
securing commercial lending where the borrower often wants to pledge the assets
acquired to obtain the lended funds. Under the current law, the debtor cannot use the
pledged assets to generate revenue to repay the loan.

Additionally, the security interest is not perfected if the date of the pledge agreement
is not certified. A "pledge agreement” includes information regarding all essentials
including the specific items of collateral. Thus, acquisition of a perfected security
interest in inventory is practically impossible: one must be able to prove the dates
security interest attached to every item of inventory, a difficult task if inventory is
continually turning.

No registry exists in Bulgaria to register security interest in chattels. Because no
registry exists, it is impossible to determine whether collateral pledged to one creditor
has been previously pledged to another. Thus, even though the transfer of possession
rule does not apply to banks and foreigners under current law, the lack of a system to
register acquired security interest effectively eliminates the use of chattel as security
in al cases. Bulgaria's collateral law is undoubtedly costing it hundreds of millions of
dollars of investment that it could otherwise secure.

Mortgages are entered in real estate registers; a security interest does not attach and is not perfected
without proper registration of the mortgage deed in the register. Thereafter, every person who acquires any
interest in the mortgaged property takes subject to the rights of the secured creditor. This portion of Bulgarid's
collateral law is adequate.

The Law on Banks and Credit Activity of 1992 and the Law on Economic Activity of Foreign Persons and
on Protection of Foreign Investment of 1992 provide banks and foreign persons with some favorable exceptions
to the otherwise cumbersome mechanism of acquiring security interest in chattel. With respect to banks and
foreign persons, the lawv waives the "transfer of possession” rule. A written agreement with a certified date that
identifies the collateral is sufficient to create a perfected security interest in the collateral.



2. Recommendation
Organize a working group to draft and lobby for passage of a Bulgarian version of an
internationally accepted model secured transaction law. Create and maintain a central
registry to register chattel security interests.

B. Foreclosure Law

Foreclosure is a difficult process in Bulgaria. Confidence in the legal mechanism for
enforcing rights is low and private "enforcement” and racketeering groups flourish.
The result of the difficult foreclosure process is that commercial turnover slows down.
Businesses attempt to avoid situations where money would be owed to them for fear
that commitments will not be honored and enforced.

1 Status of the Law

Foreclosure law is contained in the Civil Procedure Code of 1952. Some foreclosure
rules are also identified in the bankruptcy legislation passed in August 1994.

The existing foreclosure law does not recognize or alow for non-judicial methods of
foreclosure. Every creditor who has procured a writ of execution, regardless of
whether it is a secured creditor, must go through a lengthy judicial process. Sale of a
debtor's assets must be effected at a court appointed auction. The initial auction price
must be determined by a court appointed expert. If a creditor must foreclose on a
combination of real estate and chattel, this must happen in two different procedures
which do not necessarily run parallel in time. Debtors are not alowed to bid and
creditors' rights to bid are limited. Foreclosure on bank accounts is practically
unworkable.

The foreclosure playing field is tilted in favor of the debtor. Debtors have numerous
opportunities to prolong the procedure. Fines for violation of procedural rules are
outdated and low and do not deter procedural violations. Even when, after a lengthy
process, the court has scheduled an auction, a debtor — whose assets may exceed the
value of the creditor's claim — may delay the process by another two years. |If before
the auction occurs the debtor pays 20 percent of the claim and commits to pay ten
percent every quarter, foreclosure is stopped. The result can be that a poor creditor is
forced to accept payments over a two-year period from a wealthy debtor.

Written to service a 1952 command economy, the law is unsuited for 1994 market
realities.

2. Recommendations
Organize a working group to draft and lobby for passage of a modern foreclosure law.

C. Securities Markets and Regulation

A statute of Edward I, in 1285, authorized the Court of Aldermen in London to begin
registering brokers. Since then, hundreds of statutes and regulations have been
enacted throughout the world to regulate the securities industries. A draft Bulgarian
law has been in the works for nearly two years.



1 Status of the Law

A draft Law on Securities and Investment Companies has now been submitted to
Parliament. Its basic tenants proscribe affirmative disclosure of essential corporate
information to prospective investors and provide a policing system to protect investors
from unscrupulous dealers and budding pyramid and other schemes.

2. Recommendations

Passage of the draft law is important. Because of the mass privatization scheme and
an improving economic climate, securities trading cannot help but increase. After
adoption of the law, however, it will be important to create and maintain an effective
regulatory body to help ingtill faith in the system and prevent potential early abuse.

D. Leasing

Leasing is used in western economies as an effective means of "pay as you go"
financing. It is particularly attractive for small and medium size companies. Bulgaria
has along tradition — over ten years — of leasing in comparison to its Central
European neighbors.

1 Status of the Law

Regulation of leases in Bulgaria is addressed in two pages of the Obligations and
Contracts Act (OCA) and discussed in the National Accountancy Standards, § 11.
The OCA does not allow a lease to continue more than ten years. While law
regulating leases is slim, the Value Added Tax (VAT) negatively affects Bulgarian
leasing prospects.

Under VAT, finance transactions are tax exempt. Finance leasing transactions
(where, smply put, money is borrowed to finance the purchase of equipment),
however, are not classified as finance transactions under Bulgaria's VAT law. The
result is that a finance lease cannot compete with a finance loan. This is because
when a buyer makes a purchase with aloan, it pays VAT on the purchase price of
the product, but it does not pay VAT on the "cost" of the loan (the lender's
interest rate). When a buyer (or lessee) makes a purchase with a lease, however,
it pays VAT on the "cost" of the lease (the lessor's profit).

Furthermore, a lender is not required to acquire the financed product and pay VAT
on the purchase price. A lessor is. It pays 18 percent of the price of the goods to
VAT. While the lessor eventually gets a refund, it is not paid interest on its refund
and it must go through a complicated refund process which costs it (and the state)
time and money. The process is complicated and expensive for both the lessor and
the state and the cost is not justified because the state cannot expect to make a
gain.

Demand for financial leasing should be high in Bulgaria primarily because (1) the
country faces a lack of financial resources for starting businesses, (2) suitable
financing is difficult to obtain from Bulgarian banks and the lack of a secured
transactions law makes it hard for borrowers to provide acceptable security
guarantees to lenders and (3) the process for obtaining bank loans is usually long
and arduous.



Leasing has been used in Bulgaria since 1989 as a quasi method of privatization.
In typical arendre agreements, state-owned properties — most of them green
grocers or other retail outlets ~ are leased — usually to business employees — for
a percentage of profits. As restitution of property has become more a redlity,
lessee faith in such agreements has declined.

2. Recommendations

The ability to enter leasing contracts probably eliminates immediate need for a
specific leasing law. Attempts should be made to revive the Bulgaria Leasing
Association so that it can review industry problems and make specific
recommendations to develop the industry. Consideration should be given to
amending the VAT law to adlow financial leasing to compete with other forms of
financing.

E. Foreign Trade

The General Agreement on Tariffs and Trade (GATT) emerged in 1947 as a way 23
nations decided to deal with world trade problems on a mass scale. GATT sets
general rules for world trade, holds periodic rounds of tariff negotiations and helps
bring emerging nations into the world trading community. One hundred and twenty
three countries have acceded to GATT.

GATT provides secure access to markets of member countries on a most favored
basis. An unwritten, but significant benefit is that member nations are identified as
having trade laws that meet GATT-accepted standards.

GATT requires that positive measures should be adopted to facilitate the expansion of
trading opportunities for developing nations and offers technical assistance to enable
developing nations to maximize benefit from liberalized access to markets.
Furthermore, GATT allows a less rigorous accession policy for developing nations and
allows them to introduce some trading restrictions to satisfy development needs.

1 Status of the Law
Bulgaria has not acceded to GATT.

2. Recommendations
Bulgaria first needs to identify all trade laws and regulations that must be changed to
accede to GATT. Second, it should develop a plan to revise those laws and
regulations in a way to comply with GATT requirements.
V. Efficiency of the Institutional Framework
Ingtitutional efficiency is as important as the presence or absence of government

ingtitutions themselves. One way to foster institutional efficiency in Bulgaria is to
develop uniform operating systems in al institutions.



A. Administrative Uniformity

1 Status of the Law

The United States is composed of 50 jurisdictions that have 50 different sets of laws.
In theory, Bulgaria should not have this problem. In reality, it sometimes does. For
example, an investor who has to deal with, say, real estate, may be surprised to find
that notaries in different parts of the country interpret the same law in any number of
ways. The investor will also discover that the type and number of documents required
at different locations for what is otherwise an identical transaction can vary
enormously. A similar situation exists in Bulgaria's 29 district courts where the
investor must go to register his or her company.

This, of course, results in inefficiency of the market and its agents. No entity can
develop standard operating procedures for standard types of transactions. What
should be routine processes need to be learned and re-learned every time they are
applied in new venues.

In a different situation, central government institutions often must perform
administrative functions related to commerce. They grant import/export or trading
licenses, give permission, provide information, and exercise other forms of control.
These functions may be discretionary or non-discretionary. Regardless, the applicant
must furnish such an agency with information and documents. The foreign — and even
domestic — investor will sometimes be surprised that when approaching the same
agency for identical reasons, but on different days, the requirements have changed.
The change is not because policy has changed or government employees are malicious,
but because there is no clear standard for some administrative requirements. The
obvious result is multiplication of the applicant's efforts and resources spent on
obtaining approvals from the central government.

2. Recommendation

A possible way of fighting internal and external institutional inefficiency is the creation
of standardized operating procedures. A starting point will be to create standardized
forms. As aresult, the inefficiency due to difference in practice of institutions
performing identical functions in different venues will be dramatically reduced. Also,
the practice of al institutions will become consistent and predictable. The overall
result will be that agents on the market will be able to develop standard operating
procedures equally workable at any point in time and at any location. The social cost
to transacting business will be decreased.

Introduction of standardized forms and list will also help institutions to increase their
internal efficiency. It will take much less time for employees of a central government
institution to process documents when they are familiar with standard forms.
Standardization will aso contribute to the smplification of internal procedures.



AMERICAN INVESTMENT IN BULGARIA

Points for Discussion

Daniela Bobeva, Foreign Investment Commission

December 1994

Total I nvestment | nflow

From 1990 until the end of September 1994, sixty-nine investments of declared American
origin were registered at the Ministry of Finance. Forty-three of them were made in
Bulgarian Leva. The total volume of American investment is 18,662,000 USD, or 6.5% of
the total foreign investment inflow to Bulgaria (in comparison, Germany invested
177,305,000 USD). The United States place fifth in terms of invested capital in Bulgaria.

Thirty-eight of the declared American investments consisted of 50,000 Leva, each.
American investors bought two Bulgarian enterprises. One of the transactions (Magnetic
Heads) was a complete failure. It had a negative effect on the confidence of the Bulgarian
privatization authorities in American investors. The case was broadly discussed in the mass
media

American investment in Bulgariais insignificant in size and strange in its sectoral structure.

Sectoral Structure

There are no American investments in key branches of the Bulgarian economy. Coca-Cola,
American Standard Inc., Kraft Genera Foods, and Bulgarian-American Foods (Struma Food
Co.) are the biggest investments in industry.



AMERICAN INVESTMENT COMPANIES BY SECTORS

SECTOR

Trade
Consultancy
Finance
Industry
Computer Servicing
Communications
Tour Operators
I nsurance
Medical Services
Publishing

Inter pretation
Agriculture
Other

TOTAL

NUMBER OF COMPANIES

= W
AN

AP PR RP RPN

N
O

Note: The investments made by the BAEF are not registered as investments because, according to the Bulgarian

Foreign Investment Law, only long-term investment is considered as such.

As seen from the table above, the service sector rather than industry is the most important
area of activity for American investors in Bulgaria.

Is Bulgarian Less Attractive to American Companies Than the Other Central and East

European Countries?

The data for the recent EUROSTAT conference on foreign investment shows that American
investments are widely present only in few countries in the region. Unfortunately, Bulgaria
does not appear to be a priority country for American investment. One of the reasons might
be the limited size of the Bulgarian market. American investors prefer larger markets.



In Romania American companies have invested 107 million USD. The three largest
investors are Coca-Colawith 32 million USD, Amoco with 17 million USD, and Colgate
Palmolive with 17.4 million USD.

In the Czech Republic American investments comprise 25 percent of the total amount of
foreign investment, ranking second after Germany with 627.9 million USD.

In Hungary the biggest American investor is general Electric - Tungsram.

In Poland American companies make up the largest part of foreign investment. Coca-Cola

invested 235 million USD, IPC - 193 million USD, the Polish-American Enterprise Fund -

180 million USD, and Curtis- 100 million USD.

In the other Central and East European countries American investments are insignificant.

The data provided indicate that Coca-Cola is the biggest American investor in Central

Europe. The other big investors also tend to be the kind of companies that operate only on

the domestic consumption market.

Conclusions

°  Many American investors have not registered their investments, thus violating the
Foreign Investment Law. Article 16 Paragraph 2 provides for afine of 10% of the
amount of unregistered investment. Bulgarian authorities have not yet undertaken steps

to gpply the Foreign Investment Law in this part.

There are very few real investments from the United States to Bulgaria. Institutional

investors rather than red investors prevail. Higher interest is expressed by multi-national

companies, for which Bulgariais smply a'link in the chain'.

American investors are connected primarily with the domestic Bulgarian market and
onl\ feu of them contribute to Bulgarian exports.

The experience of the Foreign Investment Commission has proven an explicit interest
amongst American companies visiting Bulgariato invest here. They come mostly
through the prominent consultancy companies.



The Main Obstacles and Reasonsfor the Current Situation are:
% The lack of interest on the part of American investors, rather than domestic obstacles;
Thelack of promotional activities that could generate such interest;

The lack of special guarantees and mutua funds for foreign investment coming from the
USA;

% Too many American institutions and consultancies, improper investment strategy; alot
of mistakes come from poor legd advice;

° Insufficient efforts of the Bulgarian side to ded with the 'bad cases.



FOR CONSIDERATION: RECOMMENDATIONS TO FACILITATE
FOREIGN INVESTMENT AND TRADE EXPANSION

Lawrence Kent
Regiona Representative, Development Alternatives, Inc. (DAI)
Center for the Study of Democracy
December 1994

1. This short paper presents recommendations to facilitate expanded trade and
investment between Bulgaria and foreign companies, particularly American
companies. It focuses on practical steps that can be taken in the short- to medium-
term. The recommendations are drawn from several sources, with particular reliance
on the Foreign Investment Advisory Service (FIAS) report of February 1994. The
recommendations are presented for discussion, debate, and consideration during the
Bulgarian-American Economic Forum.

The Foreign Investment Commission (FIC)

2. Investor "servicing® should be institutionalized as a central
function of the Commission. Such servicing consists of assisting new and
existing investors to overcome problems, particularly ones caused by various other
parts of the government bureaucracy. Currently, the Commission's legal charter does
not list the job of assisting, or "servicing," potential investors as a key function. This
should be changed. The Commission should move from being a source of ad-hoc help
during acrimonious disputes to becoming an agency which places investor servicing at
the heart of its program to attract foreign investment .

3. "Service-oriented" investment commissions have proved very successful in
Ireland, Malaysia, Thailand, Chile, and elsewhere. One approach that has shown
good results is making a single agency responsible for helping investors to obtain all
approvals and registrations from other government departments. Bulgaria's
Foreign Investment Commisson should become a sort of "ombudsman®
for helping investors within the existing government structure. Instead of



waiting until problems arise, the FIC should offer to help investors from the beginning,
when they first arrive at the airport.

4. The Commission should not limit its assistance to new investors,
but should also support existing foreign investments, helping to keep
them happy and profitable. This will help overcome current perceptions that
there is a lack of consistent Bulgarian government commitment to support
investments, once made. Potential investors talk with existing investors. They are
more likely to be attracted by effective servicing and reports of satisfaction among
existing investors than by elaborate promotional materials.

5. To become more service oriented, the Commission should make
organizational changes. First its permanent offices should be moved from their
present location in a restricted-entry building to quarters that are accessible to the
public. Second, the Commission should organize itself around the concept of "account
managers’ assigned to support specific investments throughout the entire investment
process, even into the life of the investment. Third, the size of the permanent dtaff
should be dlightly increased to alow sufficient attention to individual investors.
Fourth, the staff should be provided training in international business issues and the
driving causes of foreign investment.

6. The Bulgarian government should ensure that the head of the FIC
has the political support necessary to be effective when addressing
bureaucratic problems with diverse ministries. This may require more
frequent and prominent statements by the Prime Minister and the Minister of Finance
in favor of foreign investment and its facilitation by the FIC. All line ministry officias
need to understand that actions to obstruct or complicate foreign investment are in
clear contradiction with government policy and the nationa interest.

7. Donors, including American agencies, should assist in the
transformation and strengthening of the FIC. The initiative for this change,
however, must come from the Government of Bulgaria.



Investment Procedures

8. Foreign investors consider acquiring land as one of their most
acute problems. A solution would entail several steps. First, the
Government should complete the restitution of land on which industrial enterprises
exis. Second, the legitimate owners should be paid a fair market value to sell the
land. Third, ownership of land should be vested in the industrial enterprises built on it.
The god is to enable investors to negotiate with only one party when privatizing a
company or establishing ajoint venture.

9. The process of approving joint-ventures should be streamlined.
Currently, complex paperwork requirements impose an overwhelming burden on
potential investors, and the Ministry of Industry is ill-prepared to evaluate the dew of
information it requires for joint-venture proposals. This results in delays, frustrations,
and missed investment opportunities. A solution is to allow investors to
negotiate and strike a deal with a firm's managers, and to limit the
involvement of the ministries to approving (or rejecting) the deal within
thirty days. These accelerated procedures will alow more rapid progress in
revitalizing Bulgarian companies.

10. The Commercial Law should be modified to overcome problems
stemming from the valuation of non-monetary contributions, such as
intellectual property rights and good will. Difficulties frequently arise when
court-approved appraisers set a lower value on non-monetary contributions than
investors, raising problems for apportioning the equity in joint ventures and
establishing a firm's creditworthiness. This situation has delayed and prevented the
conclusion of several foreign investment deals. A solution is to permit
investors to set their own valuations, with stiff penalties for
misrepresentation, as done in Poland and Hungary.



Foreign Investment Law

11. The foreign investment law in Bulgaria — Foreign Persons
Business Activity and Foreign Investments Protection Act — is
reasonably sound. Investors true problems are more often related to
implementation, enforcement, and bureaucratic obstacles, and not the Protection Act
itsdf. This is why developing a service orientation at the FIC is so important.
Nonetheless, there are areas where the foreign investment law should
be improved.

12, The Protection Act should be amended to define foreign

investment as the transfer and investment into Bulgaria of economic
value from outside the country, so as to ensure that foreign investors
retain access to the law's benefits even if they establish themselves as
local companies (which they are required to do as a means to own land).
Currently, the Act does not offer equivalent rights to loca companies created by and
receiving foreign investment. These companies lose, for example, their ability to
establish security interest in chattel without taking possession as well as certain
foreign currency transaction rights.

13.  The Protection Act authorizes unrestricted repatriation of funds — a key
attraction for foreign investment. This benefit, however, appears to be weakened by
currency regulations contained in Ordinance 15, as amended by Ordinance 240, which
require permission from both the Bulgarian National Bank and the Ministry of Finance
prior to remitting funds in certain cases (eg., insurance proceeds). These
ordinances are worrisome for foreign investors and should be
reconsidered.

14. Bulgarian authorities should establish a record of vigorous
enforcement of their current Intellectual Property Rights (IPR)
legislation. Trademarks, patents, licenses and good will are some of the most
important contributions that foreign investors can bring to Bulgaria. If IPR are not
protected in practice, these benefits will be dow in coming.



15.  Other areas of lega reform, such as development of a secure transaction law,
improved recognition of secured interest in chattel property, and creditors' ability to
seize property, are of potential interest to foreign as well as domestic investors.
These issues are addressed in a separate paper prepared for the Bulgarian-American
Economic Forum (Kyutchukov and Beesley).

Support Programs and Non-Governmental Organizations

16.  According to the FIAS report, the Foreign Investment Commission should
gather and disseminate information on: (@) inflows of foreign direct investment, and

(b) how to invest in Bulgaria. All other information materials should be left for
private-sector intermediaries to provide for their clients. Non-governmental
sources of information are important because they are considered to be
more objective and responsive to the needs of clients. These sources are
often more permanent than government agencies where turnover is high, and departing
officids often bring their files (and institutional memories) with them.

17.  Non-government sources include lawyers, accountants, bankers, and
consulting firms as well as not-for-profit organizations such as the American Chamber
of Commerce in Bulgaria (and its Business Incubator), the Bulgarian International
Business Association (BIBA), the Center for the Study of Democracy, the Bulgarian-
American Trade and Investment Association (BATIA), and others. These
organizations should develop their abilities to complement the
"servicing" activities of the FIC, and provide relevant information to
potential investors. They should also serve as continual facilitators of dialogue
between foreign investors and the government on regulatory and other policy issues.
Their efforts in this regard deserve the support of the donor community, the investor
community, and the full cooperation of the government of Bulgaria

18. Similarly, those organizations which facilitate direct contacts
between American investors and Bulgarian enterprises deserve support
and cooperation. On the American side, these include the US & Foreign
Commercial Service , the Bulgarian-American Enterprise Fund, the US Peace Corps,
the International Executive Service Corps, the Citizen's Democracy Corps, and
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Bulgaria welcomes foreign investment in the ongoing process of privatization,
including, of course, American investment. This short paper describes Bulgaria's
privatization regulations, the transactions completed to date, the program for 1995, and
three new instruments in privatization, namely: (8) the mass privatization scheme, (b)
internal debt-for-equity swaps, and (c) foreign debt-for-equity swaps. We hope that this
information will be of interest to the participants in the Bulgarian-American Economic
Forum.

The paper argues in favor of foreign investment in the privatization process for severa
reasons. First, this involvement can accelerate the process. Second, the attracted
foreign capital can be an important way of overcoming the inherited isolation of
Bulgaria from Western markets. Third, foreign debt-for-equity swaps can reduce
Bulgaria's current credit burden. Fourth, and perhaps most importantly, foreign
investment can transfer modern know-how, revitalize struggling companies, and lead to
more employment and new products and services for the Bulgarian economy.

So far capital privatization has been accepted as the chief form of privatization in
Bulgaria, unlike other Central and East-European countries, where mass privatization
was mainly supported. Underlying this decision is the conviction that Bulgarian
enterprises will come to be owned by persons potentially capable of ensuring prosperity
through investments and modern management, and this fact alone counts more than the
speed of privatization alone. Among the important aspects of privatization legislature
are;

* equa opportunities for investors, be they Bulgarian or foreign;

» opportunities for employees to acquire shares under preferential conditions
(50% discount);

» sound procedures ensuring public control and transparency.

An active process of commercialization (corporatization) of state and municipal
enterprises has been going on in Bulgaria. Up to now about 95% of the state firms have
been transformed into public and private limited companies, where the state owns the
shares. This allows for the implementation of standard procedures for transfer of
property under the Privatization Law and the Commercial Code.

The Bulgarian Privatization Law envisages the concept of multicentrism of the
organization and implementing of privatization activities. The Act and the
complementary regulations issued by the government extensively define the
prerogatives of state and local government taking into account the specifics of forms of
public property in Bulgaria and of the economic sectors supervised by different branch
ministries.



The institutional scheme for privatization in Bulgaria provides good opportunities for
flexibility, the application of different techniques and restricting the danger of
bureaucratization of the process. Practicaly al government institutions are more or less
actively involved in the process of privatization. This fact motivates them in assisting
and enhancing it, as well as improving their expertise.

The main government institution in charge of privatization in Bulgariais the
Privatization Agency. It is a state ingtitution with the Council of Ministers but the way

its ruling bodies are constituted and the main functions defined within the Law render it
virtualy independent.

The Privatization Agency is responsible for:

 the general organization and control of privatization of al state enterprises;
* the elaboration of annua privatization programs;

* the privatization of state-owned enterprises, provided their fixed assets exceed
70 million BGL;

* managing the fund covering the expenses for privatization of state enterprises,
* licensing of appraisers;

« collecting information on the entire process of privatization in the country.

The sector ministries are in charge of the privatization of state-owned enterprises whose
long-term assets do not exceed 70 million BGL. In their structure they have departments
specialized in organizing and implementing privatization transactions.

The Municipa councils are in charge of privatizing enterprises owned by the
municipalities. All common procedures envisaged by the Privatization Act for the state-
owned enterprises are applied in the privatization of municipal enterprises as well.

The Law provides the possibility for the managing bodies of enterprises and/or the
employees to motion decisions for the respective enterprise. Most of the enterprises
within the programs for 1993, 1994 and 1995 have been proposed by their managers
and employees. One of the principles underlying the Agency's decisions on privatization
isto take into account the considerations of managers and employees, athough the law
does not explicitly state this.

The Law furnishes certain possibilities for "privatizing privatization". The institutions
in charge of making privatization decisions may authorize other persons to make
privatization transactions. The evaluation of enterprises to be sold is amost entirely
"privatized" owing to the special requirement that it should be performed by
independent appraisers, most of whom are individuals and private consulting firms. The
appraisers for each privatization project are chosen by competition.

Significant amendments of Privatization law took place in June 1994. Some of them
were aimed at clarifying and speeding up the procedures and improving the
effectiveness of privatization institutions. Specia provisions made employee
participation in privatization more attractive and favorable. The most important
amendment concerned mass privatization and made the implementation of the Check-
style scheme possible. This means that Bulgarian citizens will have opportunities to



chose among different investment solutions, more or less risky, requiring a different
amount of information and knowledge. It could be expected that the likely mass
privatization program, if realized within the origina scope of design, will have
sggnificant macroeconomic implications.

Privatization activities completed to date

The first steps of privatization in Bulgaria were marked by an opportunistic approach -
privatization started wherever immediate interest existed. The same was observed in
Central European countries. This approach can be justified to a great extent, as the
process develops quickly and privatization criteria and technologies will thus crystallize.

Nevertheless, within the center of attention is now coming the systematic approach
towards privatization, based on sector projects. It will allow government institutions and
potentia investors to form a clearer picture of the respective market - its size, level of
competition, prospects, substitutes, suppliers, etc. - factors which are relevant for the
organization of privatization and estimation of the prospects for investment. The
Privatization Agency and some branch ministries put considerable efforts in elaborating
analyses and programs for different sectors. Institutions like USAID have made
important contribution to this process.

By the end of October 1994 decisions for privatization have been taken concerning 838
state enterprises and units and 177 privatization transactions have been signed. The net
revenues for the budget from the finalized privatization transactions are about 4 bin.
BGL. The investors are obliged to invest more than 4.6 bin. BGL during next 5-6 years
and to maintain and create about 14, 000jobs. Most of the biggest transactions have
been made with well-known foreign companies like Amilum, Nestle, Kraft Jacobs
Suchars, Willy Betz, Brewinvest (a Greek subsidiary of Heineken and Coca-Cola), and
some others.

The privatization program for 1995
The draft program for 1995 is based on the assumption that enterprises to be privatized
as apriority should be:

» performing in sectors with comparative advantages,

» their privatization could affect positively other companies, technologically
and financially linked with them;

» they should be attractive for investors;
» they should not be in or cannot exercise monopolistic position;
» thelr privatization will not result in significant jobs reduction.

The program for 1995 is based on the new strategy of moderate expectations. The total
number of privatized enterprises is expected to be 400-450 (12-13% of the state-owned
enterprises). The Privatization Agency itsdlf is to privatize 100-120 enterprises. The
total revenues from privatizing state-owned enterprises in 1995 are planned to be 12-15
bin. BGL. About 10-12 bin. should come from transactions performed by the
Privatization Agency.



Among the enterprises which could be excluded from the privatization list for 1995 are
those in defense industry, oil processing industries, power plants and railway transport.

New instruments in privatization

There are three large scale operations pending that can reshape the Bulgarian
privatization. All of them will occasionally coincide and become active probably in
1995. All of them will create additiona instruments of payment in privatization and will
significantly substitute the expected payments in cash. All of them have aclear
macroeconomic impact. These are:

1. The mass privatization scheme.
2. The internal debt-for-equity swaps.
3. The foreign debt-for-equity swaps.

The mass privatization scheme

The Bulgarian mass privatization is based on the parallel implementation of two basic
schemes of participation - direct and indirect. The supply side of the mass privatization
(selection of enterprises, legal analysis, restitution claims) and the demand side (printing
and distribution of the means of payment, establishment and licensing of the financia
intermediaries, control) will be institutionally separated. The supply side could be
carried out by the Privatization Agency and the final word will be for the Parliament,
while the demand side is to be managed by the recently established Center for mass
privatization.

“rdiag to the lav/ dl adult Bulgarian citizen have the right to participate on an equal
basis if they register in a specia registration network and possess a privatization
certificate with face value of 25 000 BGL. After registration the certificates will not be
tradable, but can be trusted to the established intermediaries - investment funds.

About a quarter of the state-owned equity in the real economy is concentrated in the
enterprises selected for mass privatization. The program will cover about 500 state-
owned enterprises from all the sectors and branches of the real economy.

According to the preliminary time-table the whole process will last between 12 and 15
months. A successful implementation of the scheme would mean that within one year a
dramatic increase in the speed of privatization can be expected. Through acquiring
shares - directly in the enterprises or indirectly from the privatization funds - the
citizens will be involved in the securities market and hopefully in the corporate
governance.

Internal debt-for-equity swap

At the end of 1993 the Parliament adopted the Law on restructuring of the non-served
loans negotiated until 31 December 1990. Debts owed by the enterprises to the banks
totaling 32 bin. BGL and 18 bin. USD were taken by the state, and transferred into
debts owed by the state to the banks. To cover the debt the Government issued 20-year
bonds with front loaded reduced interest.



As the privatization law allows the creditors of the state debt to swap it for equity in a
way determined by the Council of Ministers, a Decree was issued to regulate the
procedure. The bonds will thus be an eligible means of payment in al the privatization
deals. In this case they will be counted at face value in spite of their market price.

At the time being the internal debt bonds are widely used in privatization transactions
and are an important factor for speeding up the process.

Foreign debt-for-equity swap

According to the agreement between Bulgaria and the commercia bank-creditors two
kinds of government bonds could be used by investors in privatization transactions -
collateralized discount bonds and front loaded interest reduction bonds. Recently the
Council of Ministers adopted specia regulations on this matter.

The foreign debt-equity swaps - often opposed on the grounds of "national
sovereignty” - could significantly accelerate privatization and the inflow of foreign
investments. On macro-level they could reduce the credit burden in the critical phase of
the economic reform. The attracted foreign capital is an important way of overcoming
the inherited isolation from the world markets. On micro-level they can be a good
criterion for choosing prospective long term motivated foreign partners.

In the present situation within arestrictive macroeconomic framework and lack of
reliable foreign investors, dl the additional payment instruments can accelerate
privatization. VVouchers in mass privatization scheme and bonds in debt-equity swaps
offer apremium to the investor ranging from 95% to 30%.

Because of the chances it gives to foreign investors to gain positions on the Bulgarian
market within arelatively short time and the new debt-equity swap options,
privatization should generaly be preferred to greenfield investment or joint ventures
with Bulgarian enterprises (mostly state ones). Such investment may often prove to be a
quick solution to the problems of state firms and prevent their closing down.

Hence, the government, and especially the Privatization Agency, consider privatization
transactions within a framework of priorities, foremost anong which is the investor's
willingness to take a long-term perspective of the firm's future by transferring modern
know-how, maintaining and increasing the number of employees and offering new
products and services on the Bulgarian market.

Some recommendations

Bulgarian and American organizations could facilitate more effectively the process of
privatization aong the following lines:

1. Establishing effective information systems aboui:

* American companies planning investments in certain industries in Eastern
Europe;

» checking the reliability and investment potential of interested companies;



2. The Bulgarian Embassy should organize a publicity campaign to present the
Privatization Agency, its work and investment opportunities in Bulgaria.

3. Wide distribution of printed materials publicizing privatization in Bulgaria

4. The organization and funding of sectoral analyses and privatization projects with the
participation of Bulgarian experts in project teams.
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Valari Kostov

Yhe United States Is
Already Among Our Major
Foreign Trade Partners

Though situated much further
away than Western European coun-
tries, the United States first became
Bulgaria's trading partner back at the
end of last century. Before World War
| its relative share in Bulgaria's com-
modity turnover was less than 1%. In
1919 it boosted to 25% but, in the
20's itremained on the 2-3% level and
then dropped again. After World War
Il U.S. role in Bulgarian foreign trade
grew slower and accounted for 4% of
trade. But over the next two decades
its relative share was 0.1 - 0.5%. During the 80s there
was some change observed inthe U.S. role as Bulgaria's
trade partner and it accounted for 0.2% of Bulgarian
exports and 1% of its imports. This trend continued
from 1990-1993 when the U.S. share of Bulgarian
exports grew from 1.7 to 3.3% and in its imports from
15 to 3.4% respectively. These numbers place the
U.S. in Bulgaria's ten priority foreign trade partners.

Even during the periods when the U.S. played a
more noticeable role in Bulgarian trade the amount of
mutual trade between the two countries fluctuated
and did not show clearly expressed trends. This
characteristic feature existed in the 80s and the
beginning of the 90 s From US$115 million in 1991
Bulgarian exports to the U.S. dropped to US$80.5
million in 1992 and increased to US$118.7 million in
1993. Imports also boosted from US$77.5 million in
1991 to US$147 2 million in 1992 levelling off at
US$147 9 million m 1993.

The unstable dynamics of imports and exports
always resulted in fluctuations of the trade balance
between the two countries. From the beginning of the
century until the 50 s it frequently turned from nega-
tive to positive and vice versa. A negative balance of
trade prevailed over the last 4 decades. Thus at the
end of the 80s Bulgarian exports to the U.S. amounted
to 0.18% to 0 45\ of its import. Against this back-
ground the years 1990 and 1991 were exceptions as
exports became 3 2 and 15 times larger than imports
respectively In 1992 and 1993, however, there was
also a negative balance and the export volume was
respectively 0 55 and 0.80 of the import volume.

The unstable development of trade between Bul-
garia and the U S was a result of the activity of
existing geographic factors and much more so of the
state and peculiarities of the import and export com-
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modity structures. The commaodity structure of Bul-
garian imports from the U.S. has shown significant
changes over a short period of time. Examples are
liquid and fossil fuels and ores whose relative share
varies largely. The same is observed in agricultural
imports like maize, soy beans, soya groats, and lately
of tobacco and tobacco products, beverages, meat,
etc. A little more stable though at a lower level is the
relative share of the import of chemicals, which
mainly includes organic chemicals, plastics and other
chemical substances. The relative share of the com-
modity group called "Other products” is relatively
stable and includes Pharmaceuticals, staple fibres,
printed products, movies, etc.

The machine building industry is practically the
only commodity group whose share of Bulgaria's
imports from the U.S. over the last few years marked
a stable trend of development. Imports include elec-
tronic and technical appliances, technological equip-
ment for various industrial branches, medical equip-
ment, electronic equipment and parts, but priority is
now given to cars, air transport vehicles and a wide
range of instrument building products, measurement
devices, etc.

The current year's commaodity structure of Bulgar-
ian exports to the United States is almost as unstable
as that of imports. This refers mainly to the export of
liquid fuels,and ferrous and non-ferrous metals, whose
share varies substantially. The share of chemicals is
also fluctuating but still an upward trend has been
observed over the last 4 years. Bulgarian exports of
chemicals to the United States mainly consist of non-
organic rather than organic chemicals, and primarily
fertilizers.

The wide range commaodity group of "Other prod-
ucts"* also experiences an upward trend though it
fluctuates somewhat. These exports include marbles,
perfumes and cosmetics, including rose and lavender
oil, herbs, furniture, medicines, and most recently
knitwear and other ready mades, woolen and cotton
materials, and staple fibres. Bulgaria's attempts to
export machine building equipment, however, are still
unsuccessful. Foodstuffs such as dairy products,
beverages, tobacco, etc., still remain among the most
exported goods. But even their export share has
sharply dropped over the last three years.

Latest practice clearly shows that Bulgaria's at-
tempts to improve its trade balance with the U.S.
through the export of fuels and metals has been



unsuccessful. With the exception of the year 1990
exports have always been smaller than imports. The
export of machine building products has always been
smaller than imports. This is essentially the major
factor in the formation of the total negative trade
balance. The chemicals, the great variety of products
under the name of "Other products"”, and foodstuffs
turn all to be a much better reserve for improvement
of balance, exports being larger than imports. This
also provides conditions for a more stable and bal-
anced development of mutually advantageous trade
between Bulgaria and the United States. The solution
of this problem is topical at the present stage of
development of Bulgaria's foreign trade as the signifi-
cance of non-European markets is growing. This is a
result of a global and regional restructuring of exports,
and the United States are without doubt going to
strengthen their role as Bulgaria's major trade partner
outside Europe.

A second major factor in the development of
Bulgarian-American trade relations is the substan-
tial improvement of trade and political relations
between these two countries, including certain duty
exemptions on imports. Only a few years back the
U.S. was the only country whose exports to Bulgaria
were treated according the "fourth column” of the
then acting customs tariff. Duties in this column

were much higher than those in the other three,
reaching 80 to 100% for some goods, i.e. these
duties were discriminatory and prohibiting. Now
customs treatment of U.S. products exported to
Bulgaria is much more favorable. This is a result of
the fact that both countries granted each other
"most favoured nation" status whereby imports are
treated most favourably compared to imports from
a third country. This is one of the founding principles
of modern world trade, providing maximum equality
between trading partners and improving their ac-
cess to national markets.

Trade relations between Bulgaria and the U.S. can
also improve substantially with the gradual overcom-
ing of export restrictions recently applied by the
industrially developed nations through their COCOM
organization. Thus access to our country to promis-
ing technology and techniques, for which the U.S. is
world renowned will be provided.

Bulgaria's joining of the General Agreement on
Tariffs and Trade (GATT) will turn our country into a
part of the whole system for regulation and develop-
ment of world trade. This will be yet another step
forward towards the complete regulation of trade and
political relations not only between Bulgaria and the
United States, but also between Bulgaria and a num-
ber of other countries.

COMMODITY STRUCTURE OF TRADE BETWEEN BULGARIA AND THE
UNITED STATES

Export share in %

| Machinery, transport vehicles, tools, apparatuses

Metals, fuels, minerals
Chemicals, fertilizers, plastics, rubber
Foodstuffs, beverages, tobacco

| Other products*

Import - share in %

[Machinery, transport vehicles, tools, apparatuses

Metals, fuels, minerals

Chemicals, fertilizers, plastics, rubber

Foodstuffs, beverages, tobacco

Other products*

1986 1988 1990 1991 1992 1993
2.00 3.00 8.00 450  10.80 7.40
36.70 000 7270  15.10 410 1660
570  23.60 4.70 9.00 880  21.00
46.70 65.60 1640  57.60 49.20 32.60
8.30 7.80 530 1380  27.00 2250
7.30 7.80 15.80 13.00 25.30 35.50
27.80 400 5470 8040 3850  17.60
9.50 4.80 9.80 0.50 4.20 5.70
40.30 76.70 13.90 5.40 26.30 35.00
13.90 6.70 5.80 0.70 5.70 6.10

Export/Import Ratio %

| Machinery, transport vehicles, tools, apparatuses

Metals, fuels, minerals

| Chemicals, fertilizers, plastics, rubber

Foodstuffs, beverages, tobacco

| Other products*

0.12 0.10 0.16 0.51 0.23 0.17
0.51 0.00 4.27 0.28 0.06 0.75

0.23 134 155 25.93 115 2.93
0.45 031 3.77 15.97 1.02 0.75
0.23 0.23 2.85 27.72 2.58 2.95

* Includes mineral raw materials and their products: ceramics and glass, products ol wood, paper, leather textiles, ready mades.
shoes, furniture, pharmaceutical products, perfumery and cosmetics, and other industrial consumer goods.



15,000 American Companies Recelve
Information about Bulgarian
Enterprises Free of Charge

An Interview with Mr. JAY A. BURGESS, Director at the East European Division
of the U.S. Department of Commerce and Mr. JOHN FOGARASI, Commercial

Attache at the U.S. Embassy in Sofia

(2 Would you please describe the assistance
program of the U.S. Department of Commerce
to Bulgaria?

BURGESS: One component of the assistance
program that we are involved in Bulgaria is the
support that is given for the Eastern Europe Business
Information Center in Washington. That center gives
information on trade and investment activity in the
region. It has a library of materials.

To give you an example of how it works: a com-
pany calls and says it needs information on doing
business in Bulgaria. When we first set up the center
some 5 years ago, an analyst would assemble our
Bulgarian materials, put them into an envelope and
mail them to the company that was making the
enquiry. Now we have an automated fax delivery
system that provides quick access to time-sensitive
information. The person who asks for this informa-
tion, is able using a touch-tone phone, to getimmedi-
ately over the fax the menu of all the items that we
have on Bulgaria. Then that person looks at that menu
and decides that s/he likes the publication "Doing
Business in Bulgaria" or "US Firms with Offices in
Bulgaria" and so on. Then again hits the touch tone
numbers on the phone and by fax receives this
information immediately.

This is a service under the American Business
Initiative. Also under it there is the "Eastern Europe
Looks for Partners" program and there is an employee
of our office here whose sole job is to go out through-
out Bulgaria and cover the new commercial opportu-
nities in this country and to develop information on
these new companies. That information is then sent
back to Washington. Once every two weeks a bulletin
is published "Eastern Europe Looks for Partners". This
we consider to be a highly effective way of covering
new Bulgarian enterprises. They don't have to be
private, they can be state enterprises, or privatized as
well. Anyway that information is put in this bulletin
which has a distribution base of over 15,000. In that
way new Bulgarian enterprises are reaching out to
thousands and thousands of American companies
who are possibly interested in mutual interactive
activity. And that service, | should add, is free of
charge for American companies. Its a tremendous
service. | can't imagine how Bulgarian companies or
Polish, Hungarian or other companies in the region
could possibly get that much exposure.

Q/Mr. Fogarasi how does you office coordi-
nate its activities with the other U.S. programs
in Bulgaria.

FOGARASI: Let me actually put it in practical
terms. There are many U.S. organizations involved in
assistance to Bulgaria. For example The Peace Corps,
The Citizen's Democracy Corps, The PRAGMA Cor-
poration, The International Executive Service Corps,
The University of Delaware, etc. The USAID is the
administrator of these programs and monitors them.
In the practical world when we have an enquiry for a
Bulgarian company we have the contacts but we also
cooperate and coordinate with these groups that |
mentioned. So for example, we have a program called
"The Export Express Program” which is in cooperation
with the Peace Corps.

At the Plovdiv Fair where the major trade events
for the year take place for us and for the Bulgarians,
some of the mentioned organizations exhibit jointly
among the private companies. So again we like to
reinforce each other. They operate their programs but
there are areas where we can reinforce them and in
reverse when they can help us, they do so. So we
interconnect.

Q:What other activities do you carry out? Do
you, for example, organize exhibitions to pro-
mote American products?

FOGARASI: We do. First of all, the major one is at
the Plovdiv Fair. We consider that it provides us with
the maximum exposure. This year's Plovdiv Fair will
be the largest project that we have ever had. We have
moved into Hall #7 of the Fair. Now we have a whole
building.

In cooperation with other associations, groups
and missions we all have special programs. For ex-
ample some U.S. states that have representations in
Western Europe come to our area here. Last April we
had a very successful program with several U.S.
states.

We also coordinate with trade associations. We
were participants in the program "American Technol-
ogy" trade show held last March at the Vitosha hotel
in Sofia. This was a pitch at the advertising of hi-tech,
computer and instrumentation companies. It was a
very strong show. We regularly support trade mis-
sions that come to us. We also initiate programs on



our side, we bring groups here or at least exchange
information

&+ Do you have activities in the field of
investment?

FOGARASI: On the investment side, as Mr. Bur-
gess mentioned, a primary program is "Eastern Eu-
rope Looks for Partners" and there are other programs
that relate to it. And there are investment programs
that are internationally funded. Those programs we
prioritize to highlight. We also look at other priority
sectors such as investment into the environmental
field or investment into sectors such as computers,
where we are particularly strong.

Generally speaking, our role in investmentis not as
strong as our role in exports. Traditionally our service
has been focused primarily on exports.

We will respond to a U.S. company which is
interested in investment, we will create programs for
them but we do not necessarily take an active role in
looking for investments here. We consider that to be
primarily the role of the host country.

Q/What about Overseas Private Investment
Corporation (OPIC) ?

FOGARASI: Yes, we had an OPIC mission here
last October. It was a good example of how we
respond tointerestfromthe U.S.lItis

mote more efficiently the investment opportu-
nities in Bulgaria.

BURGESS:We've just come froma meeting with
the Investment Commission at The Council of Min-
isters. It is an excellent step forward in terms of
promoting and alerting people to investment oppor-
tunities in Bulgaria. I'm impressed by the Bulgarian
investment package. But it's really only a beginning
and | think that the Investment Commission and
bodies like it and all the people involved in seeking
to attract investment have to take into account a
long range approach and deal as | have pointed out
on several occasions: First, you have to try to attract
new investment. Second, you need to concentrate
on investment that is currently being considered, or
you've already attracted, or is in the midst of nego-
tiation and needs finalizing. Thirdly, and very impor-
tantly, investment that exists already needs to be
very closely monitored, so that the investor remains
happy and profitable. In other words, new regula-
tions should not hinder the activities of those who
are already operating here. It is really those three
areas: attracting investment, helping facilitate in-
vestment that is about to go into operation and then
keeping investors happy. Perhaps the latter, the third
pointis perhaps the most effective kind of advertis-
ing for investment.

If a company is considering investing somewhere
one of the first places they go is to

a very strong program, a key insti-
gator of investments. We had here a
full program of meetings held at the
Sheraton hotel. The Vice President
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people who have already done it.
Business is competitive but they
also talk to each other a lot and one
of the best ways to attract new

of OPIC was here and had a chance

investment is to be able to point to

to meet with the Prime Minister.
There was strong interestfrom both
the public and private sector and
good support from the government.

Q'The Japanese have a very
interesting form of studying for-
eign markets. They send a del-
egation of senior level business-
men who go all over the country
to see which plants and compa-
nies are good for investment. Do

existing investment that is profit-
able and is working.

Let's be honest, this is a new
market for many, many companies
both the U.S. and from throughout
Western Europe and from elsewhere.
This marketneeds exposure,itneeds
to project itself.

FOGARASI: You have to go over
there and do some research. There is
also a second dimension to this
which is an attitudinal one. On the

you think that such a study of
the concrete facilities and plants could be useful
for American investments?

FOGARASI: To be honest with you, the problem
is to get attention for Bulgaria. To have companies
come here on exploratory missions and see what is
here, is difficult to do. Rather, a very clear way of
attraction is when you identify something which
companies are interested in. In a very specific way,
your chances are much better than having a company
come here, with only the right map and tell them there
are some wonderful opportunities here but you must
go and find them yourselves. In my estimation this is
less targeted, less efficient. There are so many other
places in the world where it is much easier to do
business. It is better if we identify the specific oppor-
tunities for U.S. companies here.

Q: But how can Bulgarian institutions pro-

surface you find that there are very
good words at the level of this activity from the
leadership here, that they solicit and welcome foreign
investment. But the practice, unfortunately, is that
foreign companies have a lot of problems when
beginning to start their operation, in putting their
program into implementation. These exist on all lev-
els.

There are also questions of the role of foreign
investment here. Questions of let's say motivations,
questions about successful companies. And | think it
takes the leadership in the government here to show
thatforeign investmenthas animportant and vital role
in the economy. Many people aren't completely con-
vinced of that. It seems like foreign investment is an
element that should be done but the meaning behind
itis not there. The meaning is that you need to support
it, you need to attract it, and if you don't, then all the
good words that may provide it, will not be translated
into action.
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INVESTMENT UPDATE

s we enter our third full year of operations, we have a
growing sense of optimism for Bulgaria and for the
Bulgarian-American Enterprise Fund's long-term prospects. An
additiona $6.6 million in investment was gpproved a our September board
meeting, raising total gpprovas to $18 million. The Fund hes extended money
to more than 200 private ventures throughout dl key regions of the country.

Today, Bulgariais poised for the growth and private seaor development that hes

been s0 long anticipated.

BULGARIAN REALITIES:
MISSION AND APPROACH

When the BAEF began operations in
Sofiain die summer of 1992, the Fund
encountered different chalenges than
those found in the more developed
economies of Poland, Hungary and the
Czech Republic. There was little tradition
of private enterprise — only about five
percent of businesses were in private
hands, mostly those of smal merchants.
Rather, the economy was dominated by
large, state-owned enterprises, with near
tota collectivization of the agricultural
seaor. Meanwhile, Bulgarids maor
export markets, the former Soviet and
COMECON countries, were collgpsing
and/or disappearing. These economic
problems were exacerbated by the war in
Yugodavia and the Serbian embargo. In
response to these circumstances, Bulgaria
looked to the West for assistance but had

little exposure to Western business
concepts and suffered from a low profile
as compared to its better known Central
European rivals. Politica turmoil and
ingtitutional gridiock added to the
difficulties faced by the BAEF.

The role of the BAEF in this challenging
environment was and is to help promote
the market economy in Bulgaria through
investment and technica assistance activi-
ties. In carrying out this role, the BAEF
has a responsibility to use the monies
provided by U.S. taxpayers judicioudy
and prudently. Idedly, the Fund's pool of
capital will grow through sound investing
and then be recycled for the benefit of
those in years to come.

With the conditions it faced in Bulgaria,
aU.S. gyle venture capitd approach as
practiced by enterprise funds in Poland,
the Czech Republic and Hungary proved
unfeesible. Consequently, the BAEF



reoriented its programs in late 1993 to
reflest what Bulgaria needed. We thus
begen to emphasize smdl business
programs, particularly where some
common theme of geography, sector,

or ddivery system would permit efficient
and credit-worthy investment. These
programs now include:

¢ the micro-lending program, Nachala,
or "Beginnings’

 the smdl and medium enterprise bank
program, Kompass

 sector-specific lending programs such
as the hotel and tourism program and
dairy development program

¢ sdected venture capita investing

¢ tie Young Entrepreneur Award

¢ technicad assistance to encourage
business activity and to supplement
the business needs of the companies
in which the Fund invests.

As conditions improve, this strategy will
be adjusted to meet the evolving needs
of the Bulgarian private sector. BAEFs

invesment strategy is complemented by its

policy initiatives to encourage and support
the privatization effort, without whicn
Bulgarids long-term opportunity for
investment and growth will be severdy
limited.

RECENT RESULTS
EMPHASIZE FOUNDATION
BUILDING

The programs of the BAEF are focused
to participate in the mainstream of the
country's revolutionary transformation.
We started with smdl loans to start-up
businesses, but increasingly, smadl and
medium-sized private firms are emerging
with the track record and operational
experience to warrant greater funding.
Therefore, we think it likey that a broad
mix of investments from the very amdl to
me very large is in the making, avison
that will result in a continuing escalation

in the sze of our investment portfolio
and our technical assstance programs.
The variety of and growth in BAEF
involvement is reflected in much of our
assdance to date:

1. Micro-lending. Under the Nachala, or
"Beginnings," micro-lending program,
BAEF has worked with Opportunity
Internationa to establish lending
offices in three cities. Loans of up to
325,000 and averaging about $6,000
each are given to amdl enterprises,
most of which are start-ups. Examples
of typical Nachala loans include a
S$19,725 loan to awomen's gpparel
manufacturer to purchase additional
sawing machines, a $9,900 loan to a
printing company to purchase a print

The programs of the BAEF
are focused to participate in the
mainstream of the country's

revolutionary transformation.

ing press, and a $2,000 loan to a
private dentist for the purchase of
dental equipment. Nachala made its
firgt two loans in July of 1993 and

has since approved a total of 149 loans

in 23 cities. BAEF has dlocated
$1.5 million to fund Nachala loans
and $300,000 to Technical Assistance.

2. The Kompass program. This program
provides capita to existing businesses
and encourages the development of
Bulgarids capitd markets by improv-
ing the capabilities of locd banks.
Working with Shorebank of Chicago,
BAEF provides training and other

technicd assstance in credit evauation

and loan processing to four Bulgarian

banks. These banks sarve as the vehicle

for BAEFs smdl business lending in
the 525,000 to $250,000 range and,
through their locations around the

country, ensure broad geographic
coverage. The program is designed
to approve ten loans per month. An
early example is aloan to atrucking
company to acquire an additiona
semi-trailer truck for international
deliveries. The fird Kompass loan
was made in September of 1994,
with ten additional loans approved
in October. The BAEF has initialy
earmarked $5 million to the Kompass
program and will consider additional
funding should the program prove
successul and the nead continue

to exist.

3. Family and small businesshotels. With

Bulgarids skiing, beaches, and historic
sites, the country has been a traditional
tourist attraction for East and West
Europeans. BAEF identified a unique
opportunity to help private landowners
convert their properties into small
business and "bed and breskfast" style
hotels. Already, BAEF has made 18
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loans totaling more than $800,000 to
finance development in six tourism
and business centers.

Dairy program. The Fund is providing

an initial $250,000 line of credit to

make loans to dairy farmers. The
American cooperative Land-O-Lakes
assists in identifying qualified farmers
to participate in the program. The first
loans were approved in May of 1994
and we anticipate a rapid increase in
activity in the coming year.

Larger investments. Notwithstanding
the difficulties of making direct
investments in the Bulgarian private
sector, the BAEF continues to partici-
pate in larger deals. Representative
examples include;

an $800,000 investment with San
Francisco-based Tri-Valley Growers to
pachge fresh and processed cherries for
export to Western markets

w h o O XN

5355,000 in loans ro a two-year-old
Bulgarian embroidery company, a
frozen food distributor, and a parquet
floor manufacturer

a $310,000 investment in the
Bulgarian-American Development
Company (BAEF and its Bulgarian
partners have created a first in
Bulgarian housing development with
the building of four townhouses in the
Sofia suburbs)

! a$5.6 million loan to be disbursed
over eight years to a recently privatized
winery cooperative for wine
production equipment, vineyard
development, cheese processing
equipment, and other infrastructure
investments.

In addition, the BAEF created and

organizes the "Young Entrepreneur

Award," stimulating die development of
(continued on next pagt
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Nachala Loans
Entrepreneur Award
Kompass Program e
Large Investment
Hotel Loan Program
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hundreds of business idess and plans by
Bugaians 18-29 years of age. Similarly
buildng at the most basic levd — the
red generation of entrepreneurs — BAEF
hes atracted Outward Bound to Bulgaria
to introduce leadership, teamwork and
df-rdiance programs that can form the
foundation for entrepreneurial develop-
mat and growth. Outward Bound has
trained sdected Bulgarians to run the
program and utilizes former state-
controlled outdoor facilities.

BAE- wes d0 instrumental in founding
the Bulgarian International Busness
Asodion to provide a forum through
which Bulgarian businesses and interna-
tiond companies can discuss issues of
importance and spesk with a unified.voice
on economic policy matters. In addition,
we ae establishing a Bulgarian Advisory
Boad to advise the BAEF Board on
investment policy and expand its network
for project referrd.

BAH- continues to leverage its resources
through other groups contributing to
Bugaids development, such as the
EBRD, IFC, PHARE, USAID, the U.S.
Department of Commerce, and a variety
of other hilatera and non-governmental
devdopment organizations.

CPPORTUNI TY FOR
AVERI CAN | NVESTCRS

Bulgaia offers great opportunity for U.S.
investment. Its isolaion from the West
under Soviet communism, however, has
resulted in a substantial "familiarity gap"
on the part of Americans. There are few
visble Bulgarian communities in the
United States, and the U.S. business
community displays a generd lack of
avareness about the country.

The BAEF has sought to remedy this
problem through its outreach program.
Its Board of Directors has been particular-
ly aggressive in spreading the message of
the opportunities in Bulgaria to colleagues
in American and foreign corporations.
Such outreach involves undertaking spesk-
ing engagements and hosting mestings
between U.S. executives and Bulgarian
officds and businesspeople.

Today, the BAEF is participating in the
establishment of the new American
Chamber of Commerce in Bulgaria
Approximately 100 American firms are
operating there, and the BAEF is sarving
as aresource to new arrivals as they seek
to understand the Bulgarian marketplace
and investment opportunities. As other
markets in the region become saturated,
Bulgaria— at the crossroads of Europe,
Central Asa and the Middle East —
continues to represent one of the best
opportunities for American investment.

When the Bulgarian-American Enterprise
Fund embarked on its mission, fex people
could predict the pace and direction
Bulgaria would take in its transformation
to free enterprise and democracy. The
Fund was aone in providing risk capita to
exigting Bulgarian private entrepreneurs
and start-ups. Although the economic
landscape is now improving, other sources
of capitd have not developed to any
meaningful extent. Consequently, the
Bulgarian-American Enterprise Fund
continues to play a unique and vitd role
in the development of the Bulgarian
privete sector.
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EXECUTIVE SUMMARY

I As Bulgaria enters the fourth year of its trangtion to a market economy, the
Government faces difficult chalenges, among which is the effort to attract foreign direct
invesment (FDI). Such investment can make a critical contribution to helping reshape the
economy, adding not only capital, but aso management skills and links to export markets.

. To advance its efforts for stimulating such investment, the Government requested
asgance from the Foreign Investment Advisory Service (FIAS), ajoint venture of the
International  Finance Corporation, the World Bank and the Multilateral Investment
Guarantee Agency. Specificaly, FIAS was asked to examine Bulgarids regime for foreign
invesment and to diagnose any problems that may affect it, with a view to offering possible
solutions. The present report is based on information gathered during a mission in October,
1993, and contains FIAS's findings.

ii.  Bulgaria has not received much foreign investment, relative to either its neighbors or
its omn potential for hosting such investment. Allowing even for under-reporting in officid
data, Bulgaria is not among the mgor destinations in Central or Eastern Europe for
multinationd companies.

Iv. ~ The explanation for this lackluster performance lies in part with problems endemic
to the broader economic situation of the country. Faling output, risng unemployment,
increedng inflation, high indebtedness, unstable exchange rate - al act to discourage ".
potentia foreign investors. Added to these macroeconomic problems, the political turmoil
in the immediate region also acts as a drag on possible foreign investment

V. But apart from these overarching problems, foreign investors in Bulgaria dso must
contend with specific difficulties that can frustrate their potential interest in the country.
These difficulties affect the ease by which investors can enter and operate in Bulgaria
Soadific investment-related obstacles often require a year or more to surmount, according '
to many foreign companies.

vi.  While solutions to broader economic and political problems may require severd years
to affect, and may in varying degrees be outside the Government's control to achieve, the
dleviation of specific, investment-related difficulties could be readily provided and is entirely
within the Government's will and &bility to deliver. On this basis, FIAS recommends that
the Government should concentrate immediately on removing obstacles to the entry and
operation of foreign investment, in anticipation of the time when broader problems will be
resolved and investors' interest in,Bulgaria will rise.

vii.  Among the investment-related problems is the difficulty investors face in concluding
| either ajoint venture with state-owned companies or the privatization of such companies.
While the Government, as represented by its various ministries and agencies, has an
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obligation to assure itsdf that any deal is concluded under appropriate terms, the procedures

to which investors are subjected are unfalingly time-consuming, frequently confusng, and
rardy transparent. The expected introduction of mass privatization may help to accelerate
and regularize the process for firms under the program, but serious attention dso must be
gven to developing better procedures for privatizing and concluding joint ventures with the
companies that remain outside the mass privatization scheme.

viii.  Another mgor weakness is a requirement forcing companies to obtain a coun-
mandated vauation of dl non-monetary contributions to their registered equity. Such
contributions, including intellectua property rights, patents, trademarks and goodwill, arc
anong the most important benefits that Bulgaria can expect to receive from foreign
investment. Difficulties frequently arise when court-approva appraisers set a lower vaue
on non-monetary contributions than investors, raising problems for apportioning the equity
in joint ventures and for establishing a firm's creditworthiness. The most far reaching
solution would be to permit investors to set their own valuations, with diff pendties for
misrepresentation, as done in Poland and Hungary.

iX.  Additionaly, the report proposes suggesions for alleviating a number of other
investment-related problems. Among these are:

a Revise the Foreign Persons Busness Activity and Foreign Investments
Protection Act to assgn benefits and obligations to foreign investments, not to foreign

persons, as away to avoid definitional problems that can lead to a loss of coverage under
the present Act

b. Strengthen the guarantee on the freedom of capital movements in the Act by
revoking parts of certain currency regulations that appear to weaken this benefit. This
guarantee is extremely important to foreign investors. Today's open market for buying and

«ling foreign exchange is one of the mog attractive features of Bulgarias investment
climate.

C. Expand the benefits of the Act by granting access to international arbitration

to dl foreign investors. Bulgaria aready permits this under various bilateral investment
treaties, and now should "multflateralize” this benefit. .-

d. Clarify the licensng provisons under the Act to reduce uncertainty over their
gpplication; develop standard procedures for screening investments in a transparent manner.

e Give top priority to encouraging foreign banks to establish in Bulgaria; besides
putting pressure on loca banks to increase efficdency, foreign-owned banks can form an
important bridge to foreign investors. >

f. Promulgate as a matter of urgency lawvs addressing investment in exploration
and exploitation cf hydrocarbons and minerals.



0. Accelerate efforts to join international bodies and accede to international
conventions of importance to foreign investors, including the General Agreement on Tariffs
ad Trade (GATT) and the International Center for the Settlement of Investment Disputes
(ICSID).

h. Focus on rapidly settling private and municipad clams to land on which
indugtrid enterprises have been built. Vest ownership of this land with the enterprises, so
as to enable potential foreign investors to negotiate with only one party for the entire
package of the enterprise and its underlying land.

I Give private investors who participate injoint ventures the right of first refusa
ove purchasing the entire venture and/or the state-owned partner, in the event that the
dtate-owned partner is privatized.

B Stabilize the rates and rules for taxing companies and individuas, in order to
facilitate long-range financia planning by investors, ensure that effective tax burdens are
digned with the norms for European countries.

K. Amend laws and procedures that delay the enforcement of legd judgements,
in order to enable investors to expedite recovery of court-sanctioned awards.

1 Accelerate passport inspection procedures at the international airport, to give
foregn investors an impresson of government efficency and friendliness.

X. Following discusson of these investment-specific problems, the report examines the
indtitutiona framework for foreign investment, focusng particularly on the Foreign
Investment Commission (FIC). While the Commission has the potentia to perform avitdly
needed function of assding investors to overcome obstacles, FIAS found that the
Commission was not yet effectively organized to carry out this task.

Xi. Indeed, the Commission's mandate, as spelled out in its legd charter, does not list
thejob of assdting, or "sarvicing', potential investors to be a key function. Yet, in the midst
of the genera economic and political situation confronting Bulgaria, and in light of the
specific problems facing potential investors, this task of providing conscientious care for
investors is the sngle most important function that the FIC could perform.

xii. ~ The FIC is providing some assistance to select investors on an ad hoc basis, but this
role has not been ingtitutionalized as the FIC's core function. In general, the Commission
seems only to become involved when individua cases reach the point of acrimony between
potential investors and parts of the government bureaucracy. Rather than wait till serious
problems arise before stepping in to offer assistance, the FIC should routinely work, from
the beginning, to facilitate dl investments of particular Sgnificance to Bulgaria




xiii.  Focusing chiefly on providing investor servicing will modd the FIC along lines similar
to many of the world's successful investment agencies. For example, Ireland's Industria
Development Authority (IDA).has made high-qudity servicing the centerpiece of its
program to'attract foreign investment. Other agencies, pursuing Smilar paths, can be found
in Maaysia, Thailand and Chile.

xiv.  Indeed, the strategic bass for emphasizing investor servicing in Bulgaria is wdl-
founded. Recognizing the presently uncertain economic and politica climate, as well as
taking account of the time needed to resolve investment-specific problems, it would be
premature for Bulgaria and the FIC to embark on an extensive and expensive campaign of

investment promotion. While occasond forays outside Bulgaria may have some merit,

particularly if they are low-codt, the FIC should not use scarce resources to stir up interest,
abroad among large numbers of investors, many of whom, if they choose to vidt Bulgaria,

would only be disappointed by unresolved problems.

XV. Before beginning such active promotion, the FIC should work with the rest of the
government to "prepare the product for market", that is to address both the broad and the
Investment-specific problems facing the country. While in the process of effecting such
reforms, the FTC should focus its main energy on assisting those investors who come to
Bulgaria on their own.

xvi.  To implement a strategic priority for delivering high-quaity services, the FIC would
need to make some adjustments in its present circumstances. These would include making
the FI Cs offices more easly accessible, increasing dightly the number of its permanent g&ff,
initiating a training program for these employees, developing explicit procedures for
screening license applications, and developing a ssimple method for qualifying enquiries to
determine which investors deserve sarvicing.



CHAPTERI
INTRODUCTION

1 Bulgaria is about to enter its fourth year of trandtion to a market economy.
Government officias have had to deal with a dizzying array of problems, some of which have
been solved, but many of which continue daly to confound easy answers. One of the issues
with which policy makers have struggled is how to attract foreign direct investment (FDI)
to ad in the transformation of Bulgarias economy. With unemployment above 16% and
hundreds of state-owned companies withering for lack of capital and management kills, the
Government recognizes that the need for foreign investment is acute.

2. Indeed, in making the trangtion to a market economy that can function efficiently and
competitively with the rest of the world, Bulgaria needs FDI. FDI brings capital, technology,
management skills, and access to export markets. These crucid inputs are needed both for
privatizing existing Bulgarian enterprises and for creating new (“greenfidd") productive
fadliies’ Asmany countries have learned, FDI brings much more than just new machinery
and/or finance. To produce goods or sarvices that other companies will buy, enterprisesin
Bulgariawill need to be able to make continua technological and design progress, at world-
competitive standards. Management needs aso include elements that are scarce or amost
unknown in Bulgaria today, such as inventory control, quality control, accounting, marketing
srategies, sdes management, financid control, and financial planning. By bringing foreign
companies that have these Kills into ventures where their profits depend on the success of
their enterprises in Bulgaria, FDI can provide these inputs.

3. Accordingly, the Government requested assistance from the Foreign Investment
Advisory Service (FIAS), ajoint service of EFC, MIGA and the World Bank, to undertake
a diagnostic study of barriers that may be blocking foreign investment. For this purpose, a
misson vidted Sofia in early October, 1993. Its members met with a broad host of
government officids, including Deputy Prime Minister Vaentin Karabashev, and with
numerous people in the busness community.

4. This report contains the findings of the misson. Pan Il sats the stage with an
assessment of the general economic and palitical conditions affecting foreign investment, as
well as prcsentirg an andysis of the pattern of foreign investment to date. Part 111 evaluates
the legd context for such investment, with particular attention to weaknesses in the principa
lav governing the rights and obligations of investors. Part IV then investigates the realm of
investment procedures, identifying difficulties acquiring land, investing.through privatization
and joint ventures, and valuing non-monetary contributions to equity. Next, PanV examines
problems with the operating conditions that face foreign investors, looking panicularly at the

' The term "greenfidd" refers to investments in which the investors bring money,
machinery, and/or know-how to create new productive facilities. It is in contrast to
privatizations, where the investors buy existing productive facilities.



problems of a porous border, changing tax rates, wesak infrastructure and the downess of
enforcing legd judgements. Part VI explores the ingtitutional context for foreign investment,
assessing both the mandate and structure of the Foreign Investment Commission. Findly,
Part VII offers a concluding perspective on the road that Bulgaria must travel to reach its
potential for attracting foreign direct investment.



CHAPTERH

GENERAL CONDITIONS FOR FOREIGN INVESTMENT

A. Investment Performance To Date

5. Bulgaria has fared poorly to date in attracting overseas investment. Government
datistics put total foreign direct investment for 1992 at $41 million. Poor reporting and
classfication procedures suggest that much of the total investment flow may not have been
captured, and that the actua amount may have been two or three times higher.
Nevertheless, even if the Sgure approached $150 million, this gill would be extremely low,

compared not only to other countries performance, but dso to Bulgarias own economic
potential.

6. Relative to other countries in the region, Bulgaria has recelved scant foreign

investment, as seen in Chart 1, prepared by the United Nations Economic Commisson for
Europe.

CHART 1
ECE ECONOMIES IN TRANSITION
Growth of Foreign Investment
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7. Relative to its own potentia, as suggested by the sze of its economy, Bulgaria also
is faring poorly a attracting foreign investment, as indicated in Table 1 (sec page 5),
prepared by the Organization for Economic Cooperation and Devel opment.

8. Beyond this comparative date, some rough outlines are visible, reveding the pattern
of foreign investment in Bulgaria Examined project-by-project, most foreign investments
are grikingly small; for example, out of a total of 1346 joint ventures recorded up until July
1993, 76% had fixed capital df up to only $2,500.2 This confirms frequent observations that
much of foreign investment may be composed of shopkeepers from surrounding countries
(particularly Turkey), who are establishing smdl retail stores in Bulgaria.

9. Apart from these smdl investors, a fev multinational companies are prospecting in
Bulgaria. Some view its location in South-Central Europe as a possible springboard for sales
throughout the Mediterranean basin. They are progressing, however, very cautioudy, testing
the waters thoroughly before committing to any mgor investment. At the time of the FIAS
misson in the Fal of 1993, fewer than a dozen large-scale foreign investments had occurred,
not counting enclave investments exploring for off-shore ail and gas.

10. Bulgarids poor performance in attracting foreign investment is a reflection of
investors concerns about the qudity of the country's investment climate. To improve its
performance, the country must address these concerns and thereby ater perceptions of the
qudity of its climate.

11.  While notions of quaity may be too subjective to be measured on a quantitative scale,
they nevertheless can be broken into constituent parts and analyzed. The qudity of
Bulgarids investment regime is affected both by general nationa problems, condsting of
economic and political difficulties, and by investment-specific obstacles, present in the

spolicies, laws, regulations, procedures, and ingtitutions that directly govern foreign
investment.

12, Dividing the andyss of Bulgarias investment regime between the genera and the
specific provides more than a convenient classfication of problems. It lays the basis of a
strategy. Most of the broad economic and political difficulties that diminish the quality of
Bulgarids investment climate will be aleviated only dowly. By comparison, if it is willing
to do so, the Government has the capability to redress dl of the investment-specific
problems quickly and decisvely. Consequently, the Government should undertake an
immediate program to remove investment-specific obstacles, so that aslonger-term economic
and political difficulties are gradudly eased, the qudity of Bulgarias investment climate will
steadily rise and its performance in attracting foreign investment will increasingly improve.

2 "Joint Ventures, Representative Offices and Branch Offices in Bulgaria," Foreign
Investment Committee, July 1993.



Table 1

Breakdown of total foreign investment flows (cumulative)
by country, 1990-1993

(% of GDP)
Country Date FDI value Percentage of
in mn. US$ estimated GDP
Poland 01.90 100 NA
01.91 352 NA
01.92 680 0.6
01.93 1400 13
ex-Czech and 01.90 256 NA
Sovak 01.91 436 15
Federation of 01.92 1100 34
Republics 01.93 1900 5.8
Czech Republic 01.93 1669 6.7
04.93 1919 7.0
Slovakia 04.92 123 14
10.92 203 . 2.2
01.93 231 2.6
Hungary 01.90 550 NA
01.91 1460 33
01.92 3000 10.0
01.93 3423 114
03.93 4623 154
Romania 01.91 112 0.2
01.92 269 0.6
01.93 538 13
04.93 575 13
Bulgaria 01.93 57 0.2
Albania 11.92 37 03

Note: Rounded percentages and GDP estimates at current US dollar prices.

Source: Organization for Economic Cooperation and Development



13 The remainder of this section identifies the general economic and politica problems
afeding foreign investment, while subsequent sections highlight investment-specific obstacles
and offer recommendations for their eimination.

B. Economic Conditions Affecting Foreign Investment

14 There is a disparity in perspectives between how government officads and foreign
investors might view Bulgarias economy. To nationa officids (and to international agencies
working with them), the progress of economic reform gives cause for modest optimism.
Mog of the basic legd framework is in place, tariffs and duties are set modly a reasonable
levels an open market for foreign exchange exids, inflation is high but not out of control,
and plans are in process for a mass privatization program.

15, To mod potentia foreign investors, however, the view is far gloomier. Foreign
investors tend to look at a country's economy with a narrow field of vison. They are
concerned only with the attributes relevant to their businesses and pay little attention to
extraneous factors. Long-term prospects are deeply discounted if the concrete Stuation
here-and-now is negative. Accordingly, when investors evaluate the posshility of entering
Bulgaria, they see an economy that has lost its main markets in the East, that is struggling
with a difficult transition to a market system, plagued by high unemployment, shrinking
GDP, large externa indebtedness, and constant inflation.

16.  One of the few bright spots from an investor's perspective is an open market for
buying and sdlling foreign exchange. This is one of the key concerns that investors have in
any country, since they require foreign exchange to pay for imports and to transfer abroad
profits, interest and fees. On this crucid aspect, Bulgaria ranks among the best in Centra
and Eastern Europe, alowing investors to fully convert loca currency and to move hard
currency in and out of the country, complying with only minimal requirements.

17.  Another positive attribute for foreign investors is the emergence of a domestic private
sector.  While this would not be an important factor in most countries, it is sgnificant for
foreign investors looking a the former centrally-planned economies, since it Sgnds the rise
of conditions conducive to the establishment and operations of privately owned businesses.
In 1993, estimates indicate that the private sector in Bulgaria accounted for around 20% of
GDP.

18.  Apart from these two favorable points, however, most foreign investors see a difficult
economic Situation. Bulgaria's, GDP has been declining steadily for severd years, while
inflation has been high. In 1992 alone, GDP shrank 5.7%, and domestic prices rose 79%.
When this macroeconomic data is.trandated into red-world business terms, it raises severd
serious concerns for potential investors, among which the chief four are:

' For further discussion on foreign exchange availability, see page 14.

6



1) Scant Consumer Purchasing Power - The typica Bulgarian has little disposable
income left after meeting necessities.  While poverty is not prevalent, neither is
luxury. Rea wages have riot risen in recent years S0 effective purchasing power is
not expanding to facilitate increased consumption. While this austerity may be
necessary, it curtals foreign investors interest in producing new products for the
Bulgarian market, athough wage containment may be attractive to export producers.

2) Fear of Higher Taxes - Generating tax revenues to finance the public budget
continues to be difficult. The weakness of the state-run sector of the economy, which
dill accounts for over 80% of GDP, is largely to blame. Additionally, tax avoidance
may be a problem. The Government aso will need additional resources when
Bulgaria reaches a settlement with its international creditors and begins repaying its
sovereign debt.  While the introduction of a VAT sydem may improve revenues,
foreign investors are deeply concerned that the Government will try to make up part
of the general shortfal by taxing them a higher leves*

3) Exchange Rate Voldility - After a couple years of appreciating in real terms,
the value of the leva began declining rapidly in late 1993. While this decline, in and
of itdf, is not discouraging to foreign investors, the impression of a volatile exchange
rate is. Although foreign investors do not expect any country's currency to maintain
a constant vaue, they favor predictable dtuations, where fluctuations are smdl
enough not to upset long-term financial planning.

The decline of the leva is perhaps overdue, given the appreciation that had occurred
in the face of sustained inflation. A lower leva makes Bulgarian exports more'
competitive and reduces the foreign-currency price of purchasing Bulgarian assets.
But its abrupt decline causes potential investors to wonder whether further
fluctuations may occur, upward or downward, given the unsettled macro-economic
environment. Wide swings in either direction would be troublesome, snce an
appreciation could damage an investment's competitiveness, while a depreciation
would reduce the accounting value of an existing investment measured in foreign-
currency terms.

4) Absence of Export Financing - Foreign investors frequently rey on
government credit programs to help them to finance machinery and other equipment
used in making investments. Small down-payments and low interest rates play an
important role in enabling investors to reduce the up-front costs of their projects.
Bulgaria, however, is disqudified from most OECD government credit programs
because of its arrears on repaying international debts. As a result, potential foragn
investors are denied access -to this lucrative benefit.

* For further discussion of taxation, see page 24.
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19,  In general terms, these four problems will be solved as macroeconomic stability '
advances. Improved purchasing power, tax constancy, exchange rate normalcy and access
to export financing will dl arrive as part and parcel of general economic improvement.
Indeed, studies show the inflows of foreign investment are highly correlated with robust
domestic growth. But general growth must aso be accompanied by the removal of
investment-specific barriers, as detailed in subsequent sections.

C. Political Conditions Affecting Foreign Investment

20.  In addition to economic concerns, investors' perceptions of an investment climate are
ds influenced by broad political conditions. Investors concerns under this heading can be

divided into two categories. externa political developments impacting on Bulgaria, and the
country's internal problems.

21.  Starting with outside events, the protracted Bakans conflict is impairing investors
perceptions of Bulgaria. From beyond the immediate region, the country is seen as part df,
or a least too close to, a zone of unresolved hostilities. While the eventual cessation of
fighting there, aswell as abroad peace accord in the Mideast, may give companies operating
in Bulgaria good access to starved markets in these areas, most investors are too troubled

by today's international risks to think about positioning themselves to exploit uncertain future
opportunities.

22.  Domestically, politica risk is also considered extremely high. Although there is no
scientificaly precise way to measure this, the FIAS team gauged that political concernswere
more pressing in the minds of the foreign businessmen whom it interviewed in Bulgaria, than
was evident in similar FIAS exercises in the three Baltic countries, Hungary, the Czech and
Sovak Republics, or Poland.

23.  The following paragraphs report what foreign businessmen told FIAS about the
political situation in Bulgaria; FIAS has not attempted to verify the underlying accuracy of

these views. In accessing the qudity of an investment climate, perceptions are at least as
important as facts,

24.  The heart of the matter was often expressed by businessmen in the form of a
question, addressed as much to their own personal doubts as to the members of the FIAS
mission, about whether the Government of Bulgaria sincerdy wants foreign investment
Apart from the pronouncements of officid rhetoric, businessmen are not convinced that the
government truly favors foreign investment. They sense that top officids may be politicaly
bound by alliances with various parties and labor unions that commit them to limiting the
scope of foreign investment, particularly in regard to privatization.

25.  Many investors further fed that officid neglect, by offering no assistance, clears a
path for untoward actions against foreigners. -Specificaly, they complain about public
corruption, which they believe could be reduced if the government realy wanted foreign
investment, and they worry about rising property theft, which they think could be contained
if the government were willing to better protect foreign interests.



26. At thejuncture between politics and economics, many foreign investors (and domestic
businessmen) are deeply troubled by the strong influence that members of the former
communist party seem to exert, over the largest private companies in Bulgaria. Many
investors spoke of the pervasiveness of this influence, which appears to be directed toward
gaining dominance over the economy, including the goa of excluding foreigners from
lucrative opponunities. A foreign investor even spoke of an offer he received from one of

the largest business groups jo smuggle imports for him in exchange for shares in his
company's profits.

217. Finally, most investors are concerned about the outcome of future elections. No
consensus seems to have emerged among voters about the proper course for economic
development, and the electorate appears to be split among not only competing but
contradictory visions of how to manage the economy. This suggests that economic policy

may swing in wide fluctuations for some time to come, making a stable business climate
unlikely.



CHAPTER ffl

THE LEGAL CONTEXT FOR FOREIGN INVESTMENT

28.  This section begins the discussion of investment-specific problems. The legal context
for foreign direct investment in Bulgaria is reasonably sound, with a few notable exceptions.
The Government, in conjunction with assistance from multilateial lenders, has devoted
considerable effort to fashioning a legal framework for a market-driven economy. Some
critical pieces of legislation are still in the works, such as a bankruptcy law, but by and large
the major task of drafting legislation is complete.

29. The focus on the legal context has perhaps had the unfortunate consequence of
detracting attention from the treatment that foreign investors actually receive. Good laws
are needed, but they form only the backdrop against which the action of investment occurs.
Yet, since so much energy has been expended on the legal context, it is sensible to begin a
diagnosis of the particular problems of Bulgarias investment regime by examining the
normative framework. Subsequent sections will then examine problems arising from how
investors are actualy treated.

A. The Foreign Investment Law

30. General Provisions: The Foreign Persons' Business Activity and Foreign Investments
Protection Act (hereafter, "Protection Act") serves as the general law governing both direct
and portfolio investment in Bulgaria. This law advanced important strides in the treatment
of foreign investment compared to its predecessor, the Foreign Investment Act, notably by
substituting a "negative lig" of restricted activities in place of a pervasive regime of licensing.
Nevertheless, the Protection Act is weakened by two fundamental problems.

31 First, the Act accords rights only to the foreign persons making foreign investments,
and does not assign rights to the local company (or "national legal person”) created by and
receiving such investment. This focus on foreign persons and the exclusion of national
persons is found, for instance, in Article 10, which offers protection for the expropriation of
"(P)roperty of foreign persons,” and Article 13, which covers foreign exchange, stating "(A)

foreign person shall be entitled to buy currency” and "(T)he foreign person may transfer the
currency abroad."

31 Second, the Protection Act tries to define foreign investment by listing the objects
that such investment may acquire (such as shares, property rights, etc.) without ever stating
what foreign investment actually is. The Act tries to sidestep this problem by declaring that
a foreign investment is the product of any investment made by a foreign person, but this
avoids the problem and only adds confusion since pointing to the "doer" of an action still
tells little of what is "done."
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33. The failures of the Act either to define foreign investment properly or to accord

benefits to national persons created by and receiving such investment leads to two
undesirable outcomes:

(1) A Bulgarian national residing permanently in Bulgaria can obtain al of the
benefits of the Act, even though the investment is made entirely in leva.

(2 A foreign investor making an investment entirely in foreign exchange is
unlikely to be able to benefit from the Act.

3. The first of these outcomes would arise if a Bulgarian citizen establishes a company
outside of the country (i.e, creates a foreign legal person) and then carries out an
investment in this company's name. This would be simple to accomplish; any number of
foreign jurisdictions offer shell companies for sale to businessmen seeking off-shore vehicles.
Once established as a foreign legal person, a Bulgarian investor may proceed to make an
investment in leva, and this investment will qudify for full benefits under the Act, since the
Act defines foreign investment as any investment made by foreign persons, regardless of the
national origin of the investment capital.

35. The second outcome, depriving foreign investors of the Act's benefits, will frequently
arise because a particular provision in the Act compels such investors to establish and
operate as local companies, thereby losing the privileges granted to foreign persons.
Specificdly, in order to own land, foreign investors must set up a Bulgarian company and
carry out their investments through it, as specified in Article 5(2).> Most foreign investors
will need to have title to land, rather than lease it, because sole possession may be the only
way under present circumstances to clarify ownership rights® Yet, as soon as foreign
investors establish local companies to own land, they lose the benefits for foreign persons
in the Act, even though they may make their investments entirely in foreign currency.

36. The Protection Act needs to be redrafted to avoid these unproductive outcomes.
First, a better definition of foreign investment is required. Article 9 tries to define foreign
investment by enumerating the various uses of such investment; the list, however, quickly
becomes repetitious. For example, the difference among shares in commercial enterprises,

stakes in commercial enterprises, property rights, and ownership of enterprises is dight, if
7
any.

> Also, foreign investors will prefer to establish a local company as a means of shifting
liability from the foreign parent.

® Refer to V. A "Acquiring Land" for discussion of land, see page 17.

" The definition also tries to encompass foreign portfolio investment in real estate,
government securities, and corporate shares. The differences in form and function between
direct foreign investment and portfolio investment are so great that most countries use
separate laws to govern these. As a capital market develops in Bulgaria, especially with the
advent of mass privatization, a separate law covering portfolio investment will be needed.
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37. Attempting to define foreign investment by its uses is tike trying to define water by
liging the kinds of containers it can be poured into. A clearer definition would pin down
foreign investment by describing how such investment is made. Particularly, a foreign
investment would be defined as -the result of a specific activity, regardless either of who
performs the activity (foreign persons, loca persons, branches, etc.) or what the activity
produces (shares, stakes, property rights, etc.). The activity should be described as the
transfer and investment into Bulgaria of economic value from outside the country,

irrespective of whether this Ivaue is in the form of cash, goods, or invisibles, such ?<
intellectual property.*

38. Second, the basic premise of the Protection Act needs to be rethought to give
benefits not only to foreign persons but also to national persons that are created by and
receive foreign investment. In fact the best solution may be to avoid any reference to
foreign or national persons, and instead convey rights simply to any company established by
foreign investment and to the company's direct owners.

39. At the same time that the Act's coverage is broadened to include national persons,
a reasonable ownership threshold also must be established, so that a national person (i.e.,

company) receiving a minimal amount of foreign investment (say, only 1% of its total
capital) is not entitled to the Act's benefits.

40. Article 9 presently sets the threshold at 50%, requiring haf of an enterprise to be
owned by foreign persons before qualifying as a foreign investment. This threshold is too
high. It limits the opportunities of existing Bulgarian companies to seek foreign partners,
since Bulgarian firms would have to forfeit controlling interest in order for foreign partners
'to obtain legal protection under the Act. Moreover, with the advent of mass privatization,
foreign investors may find it difficult to amass over 50% of a firm's equity, thereby
preventing them from being covered by the Act.’

41. The task of setting a proper threshold is difficult. In theory, the threshold should be
set at the percentage of shareholding that constitutes controlling interest, since the ability
to exercise such control is the feature that distinguishes direct investment from portfolio
investment. In practice however, the percentage of ownership that yields a controlling
interest will vary from case to case. Some governments have set the minimum as low as 25
percent. Consequently, setting any given percentage would be arbitrary.

42. Some governments have tried to sidestep this by setting the threshold at a fixed dollar
amount of investment. This will still be arbitrary, since a fixed dollar amount will represent
different degrees of ownership in different firms, but it does have the virtue of being easly
monitored (with records of currency transfers) and of insuring that a significantly large
enough investment has occurred 'to warrant protection under the Act. The Bulgarian

! The definition aso should include the re-investment of earnings produced domestically
from economic values that originally come from outside Bulgaria

° For further comments on privatization, see page 18.
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Government, therefore, may want to consider going this route by setting the threshold for
foreign investment somewhere in the range of $100,000 to $250,000.

43. As afind point in discussing general coverage of the Protection Act, it should be
noted that none of the changes proposed here preclude Bulgarian citizens from being
covered if they invest flight capital held abroad, so long as this capital reenters as foreign
currency and exceeds the dollar threshold. Encouraging this capital to return to Bulgaria

is a worthwhile objective, which many other governments have aso provided in their
investment laws.™

44, Benefits:. The Protection Act provides two chief benefits, compensation for
expropriation and the right to transfer currency abroad. While in principle these are
important guarantees for foreign investors, neither one is framed adequately in the Act.

45, In the event of an expropriation, investors cannot take disputes to international
arbitration, but must rely only on the domestic legal system. While in many of its bilateral

investment treaties (BITs), Bulgaria grants access to arbitration, this right is absent from the
Protection Act.

46.  There is no reason to restrict this important guarantee to bilateral treaties. As a
bargaining point in negotiating BITs, access to arbitration holds little leverage, since this is
a standard provision in most treaties. Even if Bulgaria were to conclude BITs with dl of the
developed-country governments, such an elaborate network of agreements still would not
provide an adequate guarantee in case of expropriation. Many foreign companies channel
their investments through tax havens, thus faling outside the coverage of BITs. To provide
a secure and attractive framework for international investment, Bulgaria should consider
"multilateralizing” access to arbitration by including it in the Protection Act.

47. Moreover, arbitration should be available not only in the event of expropriation, but
aso to settle any dispute between a foreign investor and al actors in Bulgaria's public sector.
For the near future, aimost al important foreign investments will require an agreement with
some part of the Bulgarian government, whether in the case of privatization or a joint

venture. Investors should automatically have the ability to submit any disputes over such
agreements to arbitration.

48. At present, the Bulgarian government requires special legisative approval for any
agreement that the government might conclude to refer disputes with foreign investors to
international arbitration. The legal systems of several other countries, for example Spain
and the United States, contain similar restrictions on the power of the central government

19 Once again, though, it may be necessary to separate direct and portfolio investment
with different laws"since it is not clear that Bulgarians who engaged in capital flight should

now be rewarded with legal benefits smply for investing in real estate, passive shares or
bank deposits.



to submit to arbitration. In many more countries, however, there are no such obstacles to
governmental submissions to arbitration, and the governments concerned can much more
readily conclude arbitration agreements with foreign investors. This obviously can help to
attract foreign investment, given the general preference of investors for arbitration as a
means of settling disputes with the host state. It is therefore not surprising to find in the
investment laws of many such countries references to arbitration as a means of resolving
conflicts between the host government and foreign investors. In Eastern Europe and the
former Soviet Union, the countries that have investment laws with such references to
arbitration include Albania, Belarus, Estonia, Hungary and Russia.

49, The second benefit, covering the right to repatriate funds, is fundamentally important
to foreign investors. The Act permits unrestricted transfers, upon evidence that taxes have
been paid. This benefit, however, appears to be countermanded, or at least compromised,
by currency regulations contained in Ordinance 15, as amended by Ordinance 240. These
require investors to obtain permission from both the Bulgarian National Bank and the
Ministry of Finance prior to remitting funds.™

50. Although one may try to dismiss the contradiction between the Act and the
Ordinances by arguing that a law of the General Assembly will take precedence over a
decison by the Council of Ministers, such legal hermeneutics are unlikely to give foreign
investors peace of mind. Indeed, the very fact that the General Assembly and the Council
have different views about repatriating funds should prove worrisome to many investors.

51. Presently, the unrestricted provisions of the Act seem to apply in practice. The ease
of repatriation is one of the most favorable attributes of the Bulgarian investment climate.
To <olidify this benefit and ensure its continuation, Ordinances 15 and 240 should be
amended to coincide with the guarantee contained in the Protection Act

52. Licensing: The Act requires foreign investors to obtain a license from the Council
of Ministers for four kinds of activities: production of armaments, banking, exploiting natural
resources, and acquiring immovable property in geographic zones designated by the Council
of Ministers. This "negative list' is not unreasonable and, in fact, resembles lists in other
countries. The implementation of the list, however, raises some concerns.

53. First, it appears that armament production is being broadly defined to encompass the
conversion of military industries to civilian production. As aresult, the Ministries of Defense
and Industry have advised several foreign investors to apply to the Council of Ministers for
a license to form joint ventures with military plants for the production of such mundane
items as buses. In many cases, military factories command some of the most advanced
technology and best trained workers in Bulgaria. It would be unfortunate if efforts to attract
foreign investment to convert these factories to civilian uses were delayed by the need to

1 Ordinance 15, Article 3, paragraph (3), point 4; Ordinance 240, Article 1, paragraph
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obtain licenses. The scope of this category should be narrowed to cover only investment in
military production.

4. Licensing the off-shore exploration, development and extraction of natural resources
serves a necessary public function, since these resources are owned by the State and are
non-renewable. In many countries wiiere such licensing occurs, however, decision-making
is not in the hands of a high-level political body, such as the Council of Ministers.
Investment rights are allocated by the relevant ministry or department, acting on clearly-
defined procedures. These agencies can bring to bear a professional knowledge of resource

management, which is more relevant to b'censing than the political considerations residing
with cabinet bodies.

55. In Bulgaria, though, the problem of managing natural resources cuts even deeper.
There is no law governing either the development of hydrocarbons or mineral deposits.
Consequently, al activities, including millions of dollars of extensive drilling in the Black Sea
are being carried out on an ad hoc, basis. The absence of alega framework is compounded
by the relative weakness of the Committee of Geology and Mineral Resources, which is short
of trained staff and budget.

56. A draft law on natural resources is apparently working its way through the National
Assembly. This draft should be reviewed by experts to ascertain that it meets international
standards, and should be enacted into law as quickly as possible. As a central tenet, the law
should provide clear standards for investors and should base any government approval on
transparent and automatic mechanisms.

57. Finally, licensing the purchase of real estate in certain areas of the country has the
potential to become problematic for foreign investors. Presently, the Council of Ministers
has not yet designated any zones for licensing. There is an expectation that the border areas
will be chosen, as a means of preventing the purchase of Bulgarian real estate by residents

of surrounding countries. There also is discussion of designating "strategic” zones in the
interior.

58. The absence of any designation adds to the uncertainty of the investment climate.
The Act gives the Council of Ministers the power to declare any pan of the country at any
time to be a zone liable for licensing. This raises a concern among potential investors that,,
just before they initiate an investment, the Council could declare that their project fdls into
a special zone, thereby requiring them to obtain a license. There is also a concern that a
special zone is declared with retroactive effect on existing foreign investment projects.

59, The transparency of the investment climate would be enhanced if the Council of
Ministers were to designate zones immediately and bind itsalf with a declaration that no
additional areas will be designated for at least a two-year period. If the Council cannot
identify any zones requiring restriction, then it may be worth considering amending the Act
to completely remove this provision for licensing.



B. Other Laws Affecting FDI

60.  In addition to the bankruptcy law and alaw (or laws) on hydrocarbons and minerds,
the Government should ensure that the legd context for foreign investment is complete.
Sonificantly, this involves not only enacting domestic legidation, but aso rdifying
international agreements and joining international bodies. For example, Bulgaria is in the
aow-ss of joining the International Center for the Settlement of Investment Disputes

(ICSD) and the General Agreement on Tariffs and Trade (GATT). All efort should be
mede to accelerate the process of joining these bodies.
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CHAPTER IV

INVESTMENT PROCEDURES

61. Despite a relatively favorable.lega framework, foreign investors confront extreme
difficulties in Bulgaria. The most severe problems arise during the initiad investment process.
Indeed, the procedures for carrying out an investment raise obstacles so significant that very
fav mgor investments have actualy occurred.

62. The investment process frequently takes more than a year to complete. When
investors finally succeed in overcoming obstacles, they are left in an embittered mood. They
tell new, potential investors of their hardships, thereby discouraging them. If Bulgaria is
going to succeed in attracting sizeable amounts of foreign investment, then the Government

mugt first act decisively to streamline investment procedures. This should be a matter of
utmogt priority.

63. This section addresses four of the most troublesome aspects of investment
procedures. acquiring land, privatizing a state-owned company, establishing ajoint venture
with a state-owned company, and valuing non-monetary contributions when registering a new
company.

A. Acquiring Land

64. Every investor interviewed by the FIAS misson ranked acquiring land as the most
acute problem faced in the investment process. This was the case whether investors were
developing greenfield projects, privatizing an asset or forming a joint venture.

65. The basis of the problem is founded on uncertainty over existing ownership.
Essentially, foreign investors are unsure from whom they must purchase title to land. During
the communist period, industrial holdings were frequently restructured and ownership of the

underlying land was shuffled from one large controlling unit to another. In the process, clear
title was lost.

66. Today, loca municipalities often lay clam to industrial land, asserting that it was
confiscated from them during the communist period. In some cases, individuals aso believe
that they hold rightful title. The process of researching claims and satifying dl parties often
takes months. This burden is fet not just by foreign investors but aso by the Privatization
Agency, which must settle the land issue prior to offering a company for sale. In some
(apparently many) cases, claimants often seek unreasonable prices for the land, well in
excess of the price of similar plots elsewhere.

67. A solution would entail several steps. First, the Government should complete the
restitution of land on which industrial enterprises exist. Second, the legitimate owners should
be paid a fair market value to sdl the land; municipa claims might be paid at a discounted
rate, since an overriding public interest is involved. Third, ownership of land should be
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vested in the industrial enterprises built on it The god is to enable investors to negotiate
with only one party when privatizing a company or establishing ajoint venture. Eliminating
the need to locate the "landlord”, and strike a separate deal with him will streamline the

investment process. It also will eliminate eventual hurdles to mass privatization and to the
liquidation of non-economic firms.

68. With respect to greenfield investments, clearer procedures should be developed for
re-classifying agricultural land as industrial land. Presently, the process is haphazard. In the
absence of standard and automatic rules, investors must rely on permission from government
offidads to designate land for industrial purposes. This contributes to the lack of
transparency in the investment climate and opens the door to corruption.

B. Privatization

69. Privatization is moving at a snail's pace. Only three major companies have been sold,
and the prospect of additional deals appears limited to a small handful of firms. Plans for
mass privatization are in preparation, which could potentially accelerate the pace, but for
the moment they seem only to add uncertainty, which in turn further discourages foreign
investors from seeking to purchase state-owned companies.

70. It would be beyond the scope of this report to engage in a full analysis of the various
dimensions of Bulgaria's privatization program. Yet, a few, fundamental points that focus
on the participation of foreign investment in the program are relevant and noteworthy.

Indeed, the success of the program will depend in part on the willingness of foreign investors
to participate in it.

71. Some foreign investors report that the attractiveness of state-owned companies has
deteriorated sharply in recent years. Although statistical evidence is lacking, it appears that
assets of these companies may have been stripped away by their managers, who have
transferred these assets at very low cost to so-caled joint ventures, which these managers
or their friends own as private individuals. This process of "spontaneous privatization" runs

the risk of leaving state-run companies as no more than shells, with liabilities far in excess
of their going value.

72. This practice has been alowed to become prevalent because of the failure to establish
responsible control mechanisms to safeguard the interests of publically-owned firms and the
state. Issues of corporate governance have not been adequately addressed. There are few
guarantees to ensure that managers and supervisory boards act appropriately.

121t may be necessary to prevent companies from mortgaging the property they are given

for a certain period of years, in order to ensure that the value of the land stays within the
firm.
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73. If foreign investors do succeed in finding a company that they want to buy, they
complain that the process of concluding a sale is horrendously difficult. Among other
problems, they Dnd that they must contend with obstacles raised by labor unions, which
appear able to exercise considerable political influence on the government to affect the
terms of privatization. This often seems to result in imposing employment guarantees in the
sdes contract, which investors may find excessive.

74.  Setting a reasonable Cdling price also appears to be a problem. The government
relies on lengthy and expensive valuations that often result in setting higher prices than the
private valuations undertaken by potential investors. Rather than work to find a
compromise with such investors, there seems to be a greater emphasis on obtaining the full
appraisal price, even if this means losing a potential deal. In negotiations, foreign investors
find that government officials are more concerned about playing to public perceptions than
they are in concluding a sensible sale.

75. Next, foreign investors are concerned about the environmental liabilities that
accompany many state companies. Sales contracts can promise to indemnify investors
against any future claims, but investors worry that a subsequent law may be adopted to
override these terms, forcing them into a dispute with the government. This concern should
be addressed in the environmental legislation that the government is in the process of
developing; a guarantee should be included relieving domestic and foreign purchasers of
privatized companies from responsibility for pre-existing pollution.

76. Finally, foreign investors are concerned about mass privatization. In principle they
know from their experiences in Czechoslovakia that mass privatization can be beneficial, but
they are worried about, and confused by the wrangling among competing plans from
different quarters of the Government of Bulgaria They are uncertain about how mass
privatization will be carried out, and what role, if any, they will be allowed to play. At a
time when privatization is beginning to gather momentum following the sales of a few firms,
the introduction of mass privatization poses a new element of uncertainty for the foreign
investment community. At least some of these doubts could be allayed by keeping firmsin
which there is an active foreign interest out of the mass privatization program and continuing
to make them available for direct sale.

C. Joint Ventures

77. Given the numerous problems with privatization, and the resulting sow speed of
transactions, many foreign investors have opted to try establishing joint ventures with state-
owned companies. The procedures here, however, are just as fraught with problems and
encumbered with delays. In effect, attempts at joint ventures arise as a fallback, because
privatization is stalled, but even this avenue is virtualy closed to investors.



78.  Joint ventures require the approval of the relevant ministry or committee.*® It is not
sufficient for investors to negotiate and strike a deal with a firm's managers; al terms must
be reviewed by the ministry or committee, which holds the final authority to approve joint

ventures. In many cases, the ministry or committee requires draft contracts to be completely
renegotiated.

79.  There are a dozen separate ministries and committees empowered to create joint
ventures. All of them lack clear procedures and transparent criteria for evaluating potential
dedls. Most of them do not even have set procedures for how investors should apply. As
a result, decisions are delayed; files accumulate and are shifted from one officias desk to
another. Investors frequently fed that they are being intentionally stalled or avoided, when
in fact the officias in charge are often just as confused and frustrated as the investors.

80. The Ministry of Industry has tried to address this chaotic situation by proposing
internal guidelines for approving joint ventures. These guidelines, however, compound the
problem by imposing an overwhelming burden on potential investors. An elaborate technical
and financial feasibility study is required, including descriptions of equipment, justifications
of intellectual property, sources of raw materials, marketing plans, sales forecasts, and
revenue projections.

81.  The Ministry is ill-prepared to evaluate the dew of information that it requires for
joint-venture proposals. Presently, the relevant department employs seven professionals,
who are overwhelmed with more than 130 proposals. The level of technical and financial
detail that receives scrutiny dows substantially the evaluation process. Accordingly, at the
time of the FIAS mission, the Ministry had been able to analyze and approve fewer than five
joint ventures, even though many of the most attractive state-owned companies fell under
the Ministry's control.

82. The long-term solution to the problem of joint ventures lies in successful privatization,
which will enable investors to purchase state-owned companies outright, and thereby
eliminate the necessity for partnership agreements. Until this materializes, joint ventures
can be accelerated in the short run by a two fundamental reforms. First, better corporate
governance needs to be ensured, to put in place professiona managers and responsible
boards that can negotiate joint-venture agreements in their firms' best interests. Second, the
role of the ministries must be restricted to "Voting" smply in favor of, or against, a specific
joint venture agreement.

83. As exclusive shareholders of public enterprises, the ministries cannot be excluded
from the joint-venture process. Their involvement, however, should consist solely of
assenting (or rejecting) a deal negotiated by managers, just as shareholders do in other
countries. The ministries should not have a hand in negotiating with private investors.

3 |n some cases, the requirement for ministerial or committee approval has been
decreed in ordinances, such as by the Ministry of Industry, while in other instances the
requirement is informal but no less real.
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Moreover, ministries should face a specific, short, time limit for giving their decision, say -
thirty days.

8.  Adopting these accelerated procedures for joint ventures may concern some
Bulgarian officiads, who fed that stricter controls are needed. It is inconsistent, however,
with a transition to a market economy for a centralized public body, such as a ministry or
committee, to exercise control over productive assets. Company managers may not aways
negotiate perfect deals, but mistakes are part of the free enterprise system. Besides, it is far
from clear that ministry officias are less error prone. The objective is to proceed as rapidly
as possible with revitalizing Bulgarian companies, while providing in the process some checks
to abuse, but not permitting these safeguards to frustrate overall progress.

85. Finally, procedures must be developed to secure the interests of private parties in
joint ventures if the public party is privatized. In principle, the private partner should have
the right of first refusal to purchase the public company. Unless this right is guaranteed, the
private party may find that the public hdf of the joint venture is purchased by an unfriendly
buyer or perhaps even a direct competitor.

86. The right of first refusd must be contained in more than just the joint-venture
contract. The contract is signed with the public partner, but that partner cannot obb'gate
itsedf in case of its own privatization. Privatization is the decison of the owner or
ministry/committee, and the seller (Privatization Agency or an investment fund under mass
privatization). Therefore, a new legal or regulatory instrument is needed to protect the
rights of private parties in joint ventures. This should be enacted immpiriiately to remove
any uncertainty.

D. Valuing Non-Monetary Contributions

87. Modern investment frequently includes non-monetary contributions, such as
intellectual property rights (patents, trademarks, licenses) and good will. Whenever a new
firm is registered in Bulgaria, the Law on Commerce requires the court to appoint three
experts, who must independently set a value on an investor's non-monetary contributions.™*
Unless investors are willing to accept this valuation, they cannot register their companies.

88. This requirement posses an additional and often fatal obstacle to an already onerous
investment process. Assuming that a foreign investor succeeds at the difficult chores of
acquiring land and obtaining approval for a privatization or joint venture, this obligation may
then pose a finad hurdle that cannot be surmounted. Indeed, the FIAS mission spoke with
several business lawyers, who indicated that the problem of vauing non-monetary
contributions was preventing several of their foreign clients from completing investments.
This conclusion is echoed in a study by the Center for the Study of Democracy, which found:

Y Article 72, paragraph (2).
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The impediments to non-monetary investment ... cause particular problems in the
area of foreign investment. The loss of control, delay, cost and uncertainty of the

existing system dissuades, foreign firms or businesspersons from making such
investments in Bulgaria®®

89. In the best of circumstances, valuing non-monetary contributions is exceedingly
difficult. It is far from simple to ascribe a precise value to an intangible concept, such as
good will. In Bulgaria, this difficulty is compounded by the lack of international business
experience of the court appointed experts, who usualy are retired civil servants. These
experts appear routinely to place low values on non-monetary factors. Yet the values they
st serve as the basis for determining shares in ajoint venture or for fixing compensation in
the event of an expropriation. Also, banks and suppliers use the registered value of a firm
to determine creditworthiness, so undervaluation may affect an investors ability to borrow
funds.

0. Investors have no recourse against an evaluation that they consider to be low. Their
only choice is pull out of the investment, which many foreign firms appear to be doing.
Given the seriousness of this problem, a half-hearted solution will not be enough. It would
be insufficient to give better training to the evaluators. Instead, the only immediate,
effective solution would be to eliminate this obstacle by dropping the requirement for expert
eval uation.

91. Many countries permit companies to register based on a self-declared worth on non-
monetary contributions. Poland and Hungary, for instance, alow this; they permit investors
to perform their own valuation and then impose tough penalties if these values are later
discovered to have been inflated.’® Bulgaria should follow this model and amend its
Commercial Law as a matter of top priority.

> Meyer, William, D., "The Treatment of Non-Monetary Contributions', Center for the
Study of Democracy, Issue No. 2, February 1992, p.3.

18 1bjd, p.5.
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CHAPTER V

OPERATING CONDITIONS

92. If foreign investors make it through the difficulties of the investment process, they will
dill face a number of critical problems affecting operating conditions. The existence of these
problems may, in fact, discourage some potential investors from even beginning the process
of establishing themselves in Bulgaria. Accordingly, this section identifies the most pressing

difficulties in the country's operating conditions, as a prelude to recommending ways of
easing them.

A A Porous Border

93. Goods freguently escape duties at Bulgaria's border. Many consumer items seem to
enter the country free of charge and then are sold without sales tax. Smuggling and other
illegal activities account for only part of the explanation.

9. Many legal means exist to import and sell goods without any form of tax. These used
to include some loopholes that were recently plugged by placing restrictions on non-profit
foundations and limiting blanket exemptions in the free-trade zones. However, several
vehicles for duty-free entry continue to exist. Among these are the ability of political parties
(which may be formed by as few as five people) to import unlimited quantities of duty-free
goods and the somewhat more limited duty-free privileges given to branches of foreign
companies.

95. The profits from duty-free importation are so large and easy to earn that numerous
individuals have set up fictitious political parties and established bogus company branches
as means to import such items as cigarettes, liquor and electronic devices. Additionaly,
these legal avenues are compounded by nearly uncontrolled smuggling, often with the com-
plicity of customs officids. As a result, Bulgaria's border has become porous.

96. This defeats interest by potential foreign investors to produce consumer goods. No
legitimate investor, who pays duties on imported raw materials, and sales tax, and profit tax,
can compete against someone who pays none of these. Legitimate investors should not

need high duties, but they do require the Government to enforce the same rules of the game
on al competitors.

97. Unless this problem is remedied, Bulgariais unlikely to receive the type of consumer-
goods investment that has flowed into other Eastern and Central European counties.
Whereas the first round of foreign investment in many of these countries was focused on
satisfying pent-up demand for goods such as processed food, personal care products, and
electronic items, Bulgaria will be denied these investment opportunities so long as its border
is porous.
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98. The solution is clear; it consists of a combination of eliminating the abused channels
for duty-free entry, such as the provisions for political parties and branches of foreign
companies, and instituting tighter controls against smuggling. Duty-free privileges should be
maintained only for companies that are predominantly export-oriented. This should be
accompanied by an active program to improve the professionalism of the customs service.

B. Instability of Tax Rates

99. Tax rates in Bulgaria have been highly volatile over the past two years. Over this
period, foreign investors have seen the levels of corporate and personal taxes rise on their
projects and on themselves. For example, in October, 1993, the tax on profits earned by
foreign-invested companies increased from 30% to 40%. At the same time, the possibility
of 5-year tax holidays was eliminated.

100. Such instability severely discourages long-term investment. Corporate planners
forecast rates of return based on existing tax rates; dramatic changes throw financial plans
‘nto disarray, prompting investors to cancel projects.

101. To date, many of the changes in the Bulgarian tax system have been unavoidable.
In fact, most of the increases for foreign-invested firms were necessary to set their tax
burdens on par with private Bulgarian firms. Further increase may also be warranted to
increase state revenues. In general, Bulgaria should aim to align its rates and rules for taxa-
tion with the general trends prevalent in Western Europe. Once a non-discriminatory
regime with adequate rates is established, the Government should take decisive steps to

convince al companies (foreign and domestic) that rates will be constant for a sustained
period.

1G2. Indeed, uncertainty over taxes was cited as one of the chief deterrents to new
investment by the foreign investors whom FIAS interviewed. Investors are concerned by a
drastic decline in state revenues, brought on by the collapse of the public sector, and a fast

rising government deficit. They see a growing gap, and they are afraid that they will be
forced to fill it through till higher taxes.

103. Once the tax reforms are complete, the Government should announce its intention
not to change rates for at least a three year period. Such a pledge, in combination with
sound fiscal management of the public budget, may persuade potential investors that they
will not be required to shoulder an unbearable tax burden.

C. Enforcement of Judgements

104.  Investors must be confident that they will receive prompt restitution if they or their
interests have been injured. There appears to be no problem obtaining fair judgements in
Bulgaria. Both the courts and arbitration centers seem to operate competently and
impartially, although the growing volume of cases may soon present delays. Difficulties arise,

however, in enforcing judgements. Adjudged parties can impose numerous obstacles to
prevent injured parties from collecting their due.
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105. This poses a significant barrier not only to foreign investment but to al commercia
activity. Contracts are worthless if they cannot be enforced. Businessmen must be assured
that they will be compensated if agreements are broken. This means that judgements not
only must be rendered, but they dso must be upheld.

106. The legal traditions of Bulgaria point to the origin of the problem. The evolution of
lav in European countries developed a kind of paternalism toward poor individuas. A
range of defenses was created to protect such individuals against harsh treatment. Today,
these defenses remain intact in modern Bulgarian law, and they provide the bass for
delaying, and even avoiding, the enforcement of legal judgements. Such defenses are used
not just by poor people for whom they were created centuries ago, but aso by large

companies, which take advantage of these atavistic legal provisions to escape from judge-
ments against them.

107. Therelevant statutes should be reviewed to bring to light the problematic provisions.
These should then be amended, with a view to limiting defenses against legdly rendered
judgements and expediting the recovery of court-mandated rewards.

D. Business Infrastructure

108. Both foreign and loca businessmen face the daly hardship of underdevel oped
infrastructure. The worst of the problem is not with conventional facilities, such as asphalt
highways with which Bulgaria is well-equipped, but rather with modern infrastructure,
including the electronic highways that carry the information traffic of contemporary business.

109. Difficulties begin as soon as potential foreign investors arrive at the airport.

Immigration services, which form part of the general business infrastructure for executives

who must travel frequently in and out of Bulgaria, function poorly. Excessve time is spent”
clearing passport control, even when proper documents are presented. Foreign businessmen

are treated with suspicion reminiscent of the previous regime. This detracts from the image

that Bulgaria should try to convey of a hospitable investment climate.

110. Weaknesses in telecommunications present a serious obstacle. Investors are unable
to contact their parent companies, outside suppliers or foreign customers with any reliability.
Timely information is the key to successful business. The anticipated introduction of cellular
service and the installation of a new satellite link in 1994 should go far toward addressing
this problem. The Government must monitor these developments to ensure that adequate
telecommunication services are established.

111. Banking services are apart of a country's business infrastructure, and in Bulgaria they
are a source of constant complaint. Foreign investors find that most of the banks rely on
inefficient practices, lacking even basic computerization. As a result, smple transactions
consume significant time, and routine procedures, such as obtaining an account statement,
are overwhelmed with difficulties. Moreover, investors lack fundamental confidence in the
fiduciary security of banks. Rumors circulate about risky lending practices, and the genera
perception of insecurity rises as bank regulations appear not to be fully enforced. Yet,
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investors have no choice except to work with Bulgarian banks, since they must usudly meet
their payrolls in cash, and no foreign banks have established subsidiary branches.

112, The government should assess the adequacy of banking regulations. Public
supervison has an essentia role to play in ensuring the soundness of the banking sector and
re-assuring business on the safety of tneir deposits. Additiondly, the Government should
devote priority attention to determining why foreign banks have not yet entered Bulgaria
Such banks can form important bridges to international investors. Immediate effort should

be focused on overcoming any problems that may be discouraging foreign banks from
locating in Bulgaria.
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CHAPTER VI

THE INSNnTUTIONAL CONTEXT

A- Generd

113.  As previoudy noted, ohe of the chief complaints of foreign investors is the downess
of decison-making by the government machinery. Ingitutions do not appear to be
functioning efficiently. The investment bureaucracy seems tied in a Gordian knot of
ambivalent policies, ambiguous procedures and amiss practices. Rivary among ingtitutions
appears to be more prevalent than cooperation, with investors often caught in the cross fire.
Officids reportedly act with more concern for self-aggrandizement than institutional godls.
The result is a highly dysfunctiond institutional context for foreign investment.

B. Foreign Investment Commission

114. The Foreign Investment Commisson (FIC) was intentionaly created to try to
overcome the indtitutional problems facing Bulgaria. It is headed by the Deputy Prime

Minister, has two permanent daff members, and ten working-level experts from key public
agencies.

115. The FIC's mandate is spelled out in the "Program for the Foreign Investment
Commisson Activities" issued in June 1993. The agency is responsible for evaluating
projects and issuing licenses under the Protection Act, for developing investment policy,
keeping investment statistics, and promoting foreign investment This list of functions is
notable for the absence of a key responsbility, namdy "investor servicing”, that is present
in the mandate of most investment agencies around the world.

116. Investor servicing is the function of asssting new and exigting investors to overcome
problems, particularly ones caused by various other parts of the government bureaucracy.
It is the task of facilitating investment. Many of the world's best investment agencies focus
much of their attention on investor servicing, with the calculation that the payoff from
assgting interested investors is higher than the returns from external promotion or image-
building through advertizing and public relations.

117. Indeed, agencies such as Ireland's Industrial Development Authority (IDA) and
Singapore's Economic Development Board (EDB) have put investor servicing at the core
of their strategy for attracting foreign investment. They have found that investors respond
very favorably to being offered timely and comprehensive assistance in carrying out their
projects, and that the sense this conveys of being welcomed and well-served by the
government may be more important to investors than incentives like tax holidays.

118. The recognition that investor servicing can influence investors attitudes about a

country, and thereby shape investment decisions, has occasoned a powerful trend in recent
years by developing countries to create "one-stop shops' that try to offer complete servicing.
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In some cases, this has entalled trying to centradize dl approva and regidration
responsibilities in a Sngle agency, while in others it has congsted of a less ambitious effort
to make a dngle agency responshble for helping investors to obtain dl approvas and
registrations from other government departments. The first of these approaches has largdy
floundered, having run into bureaucratic intransigence againg transferring regulatory and
reporting functions to a single agengy”, but the latter technique has worked reasonably well

by creating a sort of "ombudsman” for helping investors within the existing government
structure.

119.  In comparison to the surge of interest around the world in investor servicing, the FIC
fdls short of the full attention it should devote to this function. While servicing is not listed
in its officda mandate, the Commisson does offer occasona help to investors, but this
activity is performed on an ad hoc basis, rather than as a routine or ingtitutionalized
respongbility. In panicular, the FIC appears to offer assstance once a potentia investor
has hit a point of frustration, or even acrimony, in dealings with the bureaucracy.

120. Instead of waiting till problems arise, the FIC should offer to help investors from the
beginning, when they firg arive a the airport. Given the shortcomings of the present
investment climate, well-organized servicing is crucia for giving potentia investors the sense
that the Government wants them to locate in Bulgaria. Indeed, more than any other

function, this would be the most ussful role that the FIC could play for increasing foreign
investment in Bulgaria

121. In addition to adding investor servicing to its mandate, and making this the
centerpiece of its activities, the FIC needs to reassess how it carries out its other functions.
First, as a matter of priority, the Commisson should develop explicit criteria for issuing
licenses under the Protection Act. Decree No. 74 (May 11, 1992) was ostensbly
promulgated for "governing the conditions and the order of granting licenses', but it offered

no specificity. Criteria are urgently needed to make the decison process transparent and
automatic.

122, Second, the FIC should downplay the function of investment promotion, at least in
the near term. Presently, and so long as the investment climate remains problematic, the
FIC would largely be wasting resources by engaging in expensve promotional campaigns
outside Bulgaria. No amount of overseas seminars and glossy publications can change the
redity of fundamental economic and political problems a home.

123.  In fact, such efforts not only would be wasteful, but they may actually be harmful to
Bulgarias reputation and credibility in the international business community if companies
see the FIC trying to promote a country that till has serious difficulties. The Commisson
would be better advised to wait until reforms succeed in making Bulgaria an attractive
"product.” Then, a carefully-targeted promotion program would make sense. Until this
point, a fev promotional forays outside Bulgaria might be attempted with low expectations
and at low cogt, but a substantia program should definitdy be avoided.
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124.  Third, the function of producing and publishing information materias should be kept
to a minimum. The FIC should concentrate on gathering and disseminating two principa
kinds of information: data on inflows of foreign direct investment and instructions on how
to inves in Bulgaria All other' information materials should be left for private-sector
intermediaries (lawyers, accountants, bankers) to provide for their clients. The FIC should
especidly avoid publishing expensve, glossy booklets, such as those produced by agencies
in some other countries. Even in places where the investment regime is favorable and
stable, it is not clear that these booklets are worthwhile; but certainly in Bulgaria, where the
message dill is not entirely positive and the rules are rapidly evolving, it would be a mistake
to invest heavily in extravagant brochures or other expensve materials. The FIC would fare

better by producing low-budget materials that can be eesly discarded as the policy
environment changes.

125. To make these adjustments in its functions, and particularly to give dominance to the
task of investor servicing, the FIC will need to make a few changes. Fird, its permanent
gt will have to move offices from where it now dts in a restricted-entry building to
guarters that are accessble to the public. Second, the Commission should organize itsdlf
around the concept of "account managers.” Typicdly, agencies in other countries assign a
sngle daff member to be the account manager for a specific investor; this person is then

responsible for working with the investor throughout the entire investment process, even
continuing on into the life of the investment.

126. Third, the size of the permanent saff may need to be dightly increased. By no
means should the FIC become a large agency, but a dight expanson may be necessary in
order to have enough account managers to handle the flow of serious investors. The FIC
should gauge how many such investors vist Bulgaria over the course of ayear and then use
this information to determine how many account managers are required. On average, most
agencies that are dedicated to providing top-quality servicing find that a Sngle manager can
handle around 10-15 investors per year.

127.  Findly, the FIC should invest in training its d&ff. The investors with whom the gaff
will be working are usudly sophisticated businessmen, and the daff should be prepared to
engage them in dialogue about strategic issues affecting their businesses. Essentidly, the
g&f should be in the postion to explain why choosing to invest in Bulgaria would be the
best course of action in an investor's specific situation. This means the gaff needs to know
not only the particular details of investing in Bulgaria but aso must be knowledgeable about
international business and the driving causes of foreign investment.

7 Since not al potential investors turn out to be serious ones, the FIC will need a

method of qualifying inquires, so that it can concentrate on servicing only likely candidates
whose investments will be consequentia for Bulgaria
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CHAPTER VII

CONCLUSON

128. Bulgariais faling short of its potentia for attracting foreign direct investment. Some
reasons lie beyond the government's ability to alter, such as war in the Balkans, and others
can be redressed only through long-term economic reform. Other causes arc within the
Government's control to alleviate, including problemsin the legal context, procedural modes,
operating conditions and institutional framework for investment. Since these shortcomings
fdl within the government's ability to fix, progress can be made toward improving the
investment climate, if the political will exists. No one would expect Bulgaria to become an
investor's paradise overnight, but the investment-specific flavs are not so dramatic that they
could not be confronted with a dedicated effort over a six-to-nine month period. This will
lay a solid foundation for the time when broader economic and political problems lessen.
As this occurs, Bulgaria could then emerge from its present situation, as one of the poorest
performing economies in the region for attracting foreign investment, and become one of
the brighter points among the economies in trangition. Along this way, FIAS stands read
to provide, at the Government's request, additional assistance toward improving the foreign
investment regime.



