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INTRODUCTION

Further to Bulgaria's accession to the European Union, the country’s frontiers
with the Republic of Turkey, the Republic of Macedonia and the Republic of
Serbia, as well as its Black Sea border, have become external borders of the
EU. Hence, border crossing-related criminal offences and customs violations
no longer represent a problem of Bulgarian national security alone: they have
turned into a problem of EU security. Many crimes and customs violations
involve organized criminal groups and breed genuine corruption threats to
customs authorities, border policemen, investigative police officers, and mag-
istrates. Such acts fall within the jurisdiction of courts and prosecution offices
at different levels and are inquired into by investigative police officers whose
capacity still fails to match their wider responsibilities.

One peculiarity of the border areas is that, in addition to the more or less usual
offences encountered in virtually any region of the country, they are affected
by specific criminality seen nowhere else (e.g. illegal border crossings, traffick-
ing in persons, etc.). Besides, it is more difficult to staff institutions in remote
areas such as the border ones, a reality that hits hard the police as well as the
courts and the prosecution offices. Finally, the budgets of those authorities
are not commensurate with the complex criminogenic circumstances pre-
vailing there, while their technical equipment is sometimes rudimentary.

This report purports to explore and visualize the general problems and speci-
ficities inherent in the detection, investigation into, and prosecution of offenc-
es relating to illegal border crossings or the illicit movement of items across
the country’s frontiers, defined as cross-border crimes, and to display the
existing views about the legislative, organizational and technical measures
indispensable to improve law enforcement and criminal justice in the areas
that straddle Bulgaria's borders with Turkey, Macedonia and the Black Sea. In
addition, the report is designed to contribute to further cooperation between
the competent authorities on both sides of the respective frontiers.

For the purposes of this study, the following are regarded as typical cross-
border criminal offences, in light of the relevant legislation and practices:

Trafficking in human beings (Articles 159a-159c of the Criminal Code);
Smuggling of goods and narcotics (Article 242 of the Criminal Code);

llicit carrying across the border of counterfeit currency, securities and pay-
ment cards (Article 244(1) of the Criminal Code);

Violations of the import and export arrangements applicable to foreign
exchange valuables (Article 251 of the Criminal Code);

lllegal crossing of the border and smuggling of persons (Articles 279-280
of the Criminal Code);

lllegal carrying across the border of hazardous waste, toxic chemical sub-
stances, biologic agents, toxins and radioactive substances (Article 353b of
the Criminal Code);
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lllegal export from the country of listed cultural monuments or records
forming part of the State Archives (Article 278(3) of the Criminal Code).

In addition to the typical cross-border offences, the study addresses some
problems of law enforcement and the administration of justice in cases of
bribery and trade in influence (Articles 301-307a of the Criminal Code), as long
as cross-border criminality is often intimately linked to corrupt practices.

At the time when the old Criminal Procedure Code (now repealed) was in ef-
fect, most cases for cross-border offences were heard by the regional courts
at firstinstance. The district courts only handled at first instance (yet only after
2003) cases for the illicit export of listed monuments of culture or archive re-
cords, the illicit carrying across the border of counterfeit currency and securi-
ties, as well bribery and trade in influence.

The entry into force of the new Criminal Procedure Code on 29 April 2006
changed the situation and the district courts obtained jurisdiction over the
cases for smuggling of goods and narcotics previously entertained by the
regional courts. In parallel, the competence to investigate almost all cross-
border crimes was vested in investigative police officers at the Ministry of In-
terior. To ensure the comprehensiveness of the analysis offered in this report,
the authors have focused on the problems that existed before the legislative
change, as well as on the future challenges emerging from the implementa-
tion of the novel rules.

Due to the specificity of cross-border criminality, which derives from the pe-
culiarities of the three border areas scrutinized in the report, the remit of law
enforcement there and its intensiveness require primarily an analysis of sub-
stantive criminal law. As to criminal procedure, the problems here are often
similar to those in other regions of Bulgaria.

The analysis in this report has tapped on various sources of information:

Studies of the relevant legislative texts (both those currently in effect
and those that were applied over the past few years but are no longer in
force);

A series of focus group discussions involving representatives of the judicia-
ry, investigative police officers from the Ministry of Interior, border police
and customs officials;

Interviews with senior officials from the Customs Agency (Customs Inves-
tigation and Intelligence Department, and the Inspectorate), the Direc-
torate-General for Combating Organized Crime (Narcotics Department,
Smuggling Department and Anti-Trafficking Unit), the General Border Po-
lice Directorate at the Ministry of Interior, etc,

Talks and meetings with prosecutors and judges from Turkey, and with of-
ficials from the Ministries of Justice of Bulgaria and Turkey;

A survey of statistical data on cross-border crime during the period 2001-
2006 available at the regional and district courts and prosecution offices,
the district investigation services, the regional border sections and the ter-
ritorial customs departments in border areas;
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Public reports and other information provided by the Ministry of Justice
and the Supreme Prosecution Office of Cassation about Bulgaria's partak-
ing in international legal cooperation between 2001 and 2006, including
statistical information on letters rogatory and data on the investigative
and prosecutorial files involving the Republic of Turkey and the Republic of
Macedonia and relevant to the cross-border crimes discussed in the report.

The analysis of law enforcement and criminal justice in the border areas cov-
ers the time between 2001 and 2006. It reflects part of the period when the
old legal rules was still in force and the initial period of enforcing the new
procedural provisions.






CHAPTER ONE.

CROSS-BORDER CRIMES:
THE LEGAL FRAMEWORK

1. SUBSTANTIVE PROVISIONS

1.1.

Trafficking in Human
Beings

The Bulgarian Criminal Code defines as criminal offences a number of acts
relating to the illegal crossing of the border by individuals or the illicit carry-
ing of certain items across the frontiers. These are: trafficking in human beings
(Articles 159a-159c of the Criminal Code); smuggling of goods and narcot-
ics (Article 242 of the Criminal Code); carrying across the border counterfeit
currency, securities and payment cards (Article 244(1) of the Criminal Code);
violating the arrangements applicable to the import and export of foreign ex-
change valuables (Article 251 of the Criminal Code); illegal export of listed cul-
tural monument or records forming part of the State Archives (Article 278(3)
of the Criminal Code); illegal crossing of the border and smuggling of persons
(Articles 279-280 of the Criminal Code); and illegal carrying across the border
of hazardous waste or other substances (Article 353b of the Criminal Code).
All these offences have a common denominator in that they are committed
at the country’s borders, so their detection, investigation and prosecution are
in the hands of judicial and law enforcement bodies in the respective border
areas.

The offence of trafficking has been increasingly in the spotlight in recent
years. For the countries in South-East Europe, including Bulgaria, the problem
has become especially acute during the period of transition, as the socio-eco-
nomic changes, whose onset triggered wider poverty and rising unemploy-
ment, have been conducive to the flourishing of that phenomenon.

1.1.1.  Existing definitions of trafficking in human beings

Further to the commitments Bulgaria undertook by its accession to the Proto-
col to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, supplementing the United Nations Convention against Trans-
national Organized Crime, in 2002 the National Assembly amended the Crimi-
nal Code by inserting in Chapter Two of its Special Part — Offences against the
Person — a new Section Nine, entitled Trafficking in Human Beings (Articles
159a-159c of the Criminal Code).
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Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime

Under the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Es-
pecially Women and Children, supplementing the United Nations Convention
against Transnational Organized Crime, every State Party must criminalize
in its internal legislation the offence of trafficking in persons, as well as
the attempt, complicity, organizing or directing of other persons towards
committing that offence. According to the legal definition enshrined in
the Protocol, trafficking in persons means "the recruitment, transporta-
tion, transfer, harboring or receipt of persons, by means of the threat or
use of force or other forms of coercion, of abduction, of fraud, of decep-
tion, of the abuse of power or of a position of vulnerability or of the giving
or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation. Ex-
ploitation shall include, at a minimum, the exploitation of the prostitution
of others or other forms of sexual exploitation, forced labor or services,
slavery or practices similar to slavery, servitude or the removal of organs’.
The Protocol also states that the consent of a trafficking victim to the in-
tended exploitation shall be irrelevant where any of the means set forth
above have been used. In addition, where a case involves the recruitment,
transportation, transfer, harboring or receipt of children (defined as indi-
viduals under eighteen years of age), the act shall constitute the offence
of trafficking even if it has not involved any of the above means.

The offences criminalized by Chapter Two, Section Nine of the Special Part of
the Criminal Code form two major groups of acts:

Recruitment, transportation, harboring or receipt of individuals or groups
of persons for the purpose of using them for obscene acts, for forced labor,
for the removal of organs or for them to be kept in servitude (Article 159a(1)
of the Criminal Code);

Recruitment, transportation, harboring or receipt of individuals or groups
of persons and their transfer across the country’s border for the purpose of
using them for obscene acts, or forced labor, for the removal of organs or
for them to be kept in servitude (Article 159b(1) of the Criminal Code);

Only acts in the second category are specifically cross-border in nature, as their
very definition involves the cross-border transfer of the victim. In any other
case the offence would have been committed in the territory of Bulgaria. Four
different acts are criminalized, viz. recruitment, transportation, harboring, and
receiving one or more individuals. In any event, an offence only matches the
definition of trafficking in human beings if the specific unlawful purpose of
the criminal conduct is proven, viz. to use the victims "for obscene acts, for
forced labor, for the removal of organs or for them to be kept in servitude”. An
offence cannot be defined as trafficking in human beings unless it is estab-
lished that it was committed exactly for one of those purposes. The difficulties
in proving the criminal purpose of the conduct often frustrate the classification
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of an offence as trafficking in human beings and the offenders are therefore
prosecuted under other provisions of the Criminal Code, usually those on illegal
crossing of the border or smuggling of persons. This, however, prevents the
imposition of the harsher sentences provided for trafficking in human beings.

Under the Bulgarian Criminal Code, the consent of the victim is completely
irrelevant to the punishability of a trafficking offence. The Bulgarian legisla-
tion therefore has more stringent rules than the minimum standards set in the
Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women
and Children, supplementing the United Nations Convention against Transnational
Organized Crime under which the victim’s consent excludes the criminal nature
of the offence under certain circumstances.

All offences listed in the section Trafficking in Persons are serious intentional
crimes' carrying penalties in the range between one and eight years impris-
onment plus a fine of up to 8,000 Levs for internal trafficking (i.e. trafficking in
persons within the territory of Bulgaria) and from three to eight years imprison-
ment plus a fine of up to 10,000 Levs for international trafficking (i.e. the cross-
border trafficking in persons).

1.1.2.  Forms of trafficking carrying severer penalties

The legislation attaches severer penalties to some forms of trafficking posing a
higher level of danger to the community. Most of those are explicitely listed in
the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Wom-
en and Children, supplementing the United Nations Convention against Transna-
tional Organized Crime. Thus, Bulgarian legislation penalizes more harshly the
offence of trafficking where it is committed:

Against a person under eighteen years of age;

By use of coercion or by means of deceiving the victim;
By means of abduction or unlawful deprivation of liberty;
By using the victim's vulnerability;

Through abuse of power;

By promising, giving or receiving benefits.

The heavier penalties involve from two to ten years imprisonment plus a fine
of up to 10,000 Levs for internal trafficking and from ten to fifteen years impris-
onment plus a fine of up to 15,000 Levs where the victims have been moved
cross-border.

The penalty provided for the most serious instances of trafficking is five to
fifteen years imprisonment plus 20,000 Levs, and the court may order of its
own discretion the confiscation of the offender’s property, in whole or in part.
These are the following scenarios:

" A’serious offence” is defined as any criminal offence which carries under the law a penalty of

more than five years imprisonment, life imprisonment or life imprisonment without parole (Article
97, point 7 of the Criminal Code).



12

REINFORCING CRIMINAL JUSTICE IN BORDER DISTRICTS

The act represents dangerous recidivism. Article 29(1) of the Criminal
Code defines dangerous recidivism as a situation where the offender com-
mits the act after having been convicted of a serious intentional crime and
sentenced to at least one year in prison, provided that the execution of the
penalty has not been deferred, or where the offender had been sentenced
for a number of serious indictable offences, provided that the execution
of the penalty imposed for at least one of those offences has not been
deferred.

The act is committed by order of or in implementation of a decision made
by an organized criminal group. An organized criminal group is a struc-
tured lasting association of three or more persons having come together for
the purpose of committing, in a coordinated manner, in Bulgaria or abroad,
criminal offences that carry at least three years imprisonment and that aim
at deriving property benefits. The association is deemed structured even if
there is no formal distribution of functions among its participants and irre-
spective of the continuity of the participants’ involvement or the existence
of a fully-developed structure (Article 93, point 20 of the Criminal Code).

In implementation of the measures set forth in the National Program to Prevent
and Combat Trafficking in Human Beings and to Protect Trafficking Victims for 2006,
in September 2006 the National Assembly amended the Criminal Code by add-
ing to it a more heavily punishable form of trafficking, viz. where the victim of
the crime is a pregnant woman and the purpose of the criminal conduct
is to sell the child (Article 159a(3) of the Criminal Code). That act carries three
to ten years imprisonment plus a fine from 5,000 to 15,000 Levs in the event
of internal trafficking and five to ten years imprisonment plus a fine of up to
15,000 Levs in the event of international trafficking. The new provision, which
took effect on 13 October 2006, came in response to the growing number of
reports about Bulgarian children sold abroad after their pregnant mothers left
Bulgaria lawfully, delivered the babies abroad and the children were then affili-
ated by nominees with the mother’s consent. The rule also attempted to sur-
mount some difficulties in the prosecution of that peculiar form of trafficking.
Before the amendment, those acts did not constitute trafficking as the babies
were unborn at the time of their mothers’ leaving the country, so the children
could not qualify as victims.? Despite the amendment, however, the detection
and investigation of the illicit trafficking in babies are still frustrated primarily
by the fact that the child’ biological mother is normally an active accomplice
in the act and leaves the country completely legally in terms of papers, trans-
portation, etc.

1.1.3. Challenges associated with the investigation of trafficking in
persons

For various reasons connected primarily with proving the offence the Criminal
Code rules that criminalize trafficking in human beings, in particular interna-
tional trafficking, have some confines in terms of day-to-day enforcement.

2 See Information on the lllicit Trafficking in Bulgarian Children Abroad, Supreme Prosecution Office of
Cassation, Sofia, 2006 (http://www.prb.bg/php/documents/352.doc, in Bulgarian).
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An analysis of the Supreme Prosecution Office of Cassation suggests that the
major difficulties impinging on the detection and investigation of trafficking in
human beings have to do with the fact that those offences are organized by
criminal groups and the victims normally cross the border lawfully and in
compliance with the border-crossing and visa requirements.? Even where per-
sons under age are trafficked, they cross the border accompanied, so there is no
formal violation of the applicable legal requirements. The crime therefore only
becomes visible in the country of final destination chosen by the traffickers.

Up until 2007 the criminal proceedings for trafficking in persons were the sub-
ject-matter of a special monitoring arrangement within the prosecution
office on account of their higher level of danger to the community. In May
2007 the number of cases to be specifically monitored was reduced and traf-
ficking cases were removed from the special monitoring scheme altogether,
except for the offences committed by organized criminal groups.* Nonethe-
less, a possibility exists for certain high-profile cases to be placed under special
monitoring at the discretion of the Prosecutor-General, his or her deputies or
the Heads of Departments at the Supreme Prosecution Office of Cassation.

The prosecution applies an extensive interpretation of the concept of traf-
ficking in human beings covering the instances of trafficking per se (Articles
159a-159¢ of the Criminal Code), illegal crossing of the border and smuggling
of persons (Articles 279-280 of the Criminal Code), enticement into prostitution
(Article 155 of the Criminal Code), and abduction for the purpose of procuring
the victim for obscene acts (Article 156 of the Criminal Code).?

The information available to the Supreme Prosecution Office of Cassation
shows that in 2005 a total of 3044 pre-trial proceedings were instituted involv-
ing 3489 defendants, 24 of whom were detained on remand as a measure to
prevent absconding (Table 7).

See Information on the lllicit Trafficking in Bulgarian Children Abroad, Supreme Prosecution Office of
Cassation, Sofia, 2006 (http://www.prb.bg/php/documents/352.doc, in Bulgarian).

4 See Order No. JIG-2184/30.05.2007 of the Prosecutor-General of the Republic of Bulgaria.

> See Prosecution Office of the Republic of Bulgaria: Report of Activities, 1999-February 2006, Sofia, 2006
(http://www.prb.bg/php/documents/371.doc, in Bulgarian).
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TaBLE 1.  CRIMINAL PROCEEDINGS FOR ENTICEMENT INTO PROSTITUTION (ARTICLE 155 oF THE CRIMINAL
CODE), ABDUCTION FOR PURPOSE OF PROCURING VICTIM FOR OBSCENE ACTS (ARTICLE 156 oOF
THE CRIMINAL CODE), TRAFFICKING IN HUMAN BEINGS (ARTICLES 159A—159¢ oF THE CRIMINAL
CODE), AND ILLEGAL MIGRATION INVOLVING VIOLATIONS OF BORDER-CROSSING AND VISA
REQUIREMENTS (ARTICLES 279—-280 ofF THE CRIMINAL CODE)

Bills of indictment presented to
court

Defendants under presented bills of
indictment

Convicted individuals

Convicted individuals whose
conviction entered into force

Acquitted individuals

Acquitted individuals whose
acquittal entered into force

Victims (males/females)

Victims under 18 years of age
(boys/girls)

371.doc).

Resolved pre-trial proceedings

Source:  Prosecution Office of the Republic of Bulgaria: Report of Activities, 1999-February 2006 (http://www.prb.bg/php/documents/

2,193 2,264
1,645 1,597 1,709 1,642
1,935 1,853 2,206 1,894
1,768 1,759 2,129 2,095
1,564 1,560 1,730 1,723
8 n/a 9 n/a
3 n/a 1 n/a
233/354 n/a 124/393 n/a
11/60 n/a 11/100 n/a

Over 96 per cent of the indictments and more than 99 per cent of the con-
victed persons whose convictions took effect had to do with illegal crossing of
the border or smuggling of persons while the criminal proceedings for traffick-
ing per se were very few.

1.1.4. Forfeiture of assets derived from trafficking in persons

Trafficking in human beings is an offence covered by the Law on the Forfeiture
to the State of Property Acquired from Criminal Activity. In 2006, the Commission
for Establishing Property Acquired from Criminal Activity opened a total of
eight procedures to identify assets obtained from trafficking in human beings:
three of them related to internal trafficking (Article 159a of the Criminal Code),

5 See Prosecution Office of the Republic of Bulgaria: Report of Activities, 1999-February 2006, Sofia, 2006
(http://www.prb.bg/php/documents/371.doc, in Bulgarian). Out of all proceedings, 23 involved
enticement into prostitution or luring into gross indecency or intercourse where the perpetrator
acted by order of or in implementation of a decision made by an organized criminal group (Article
155(5), point 1 of the Criminal Code). There were a total of 34 defendants in those cases and two
of them were detained on remand. Sixteen of those proceedings were closed by the end of 2005
and 11 bills of indictment were presented to court against 23 defendants.
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1.2. Smuggling of Goods
and Narcotics

five related to cross-border victim transfers (Article 159b of the Criminal Code),
and one involved the more seriously punishable form of trafficking committed
by order of or in implementation of a decision made by an organized crimi-
nal group or constituting dangerous recidivism (Article 159¢ of the Criminal
Code).

1.1.5. Special protection of victims of trafficking

Specific measures aimed at protecting the victims of trafficking in human be-
ings are provided for in the Law on Combating Trafficking in Human Beings ad-
opted in 2003. The law is intended to ensure the cooperation and coordination
between the state authorities and the municipalities as well as between them
and the non-governmental organizations with a view to preventing and coun-
tering trafficking in humans and developing the national policy in that area.

In accordance with the law, a National Commission for Combating Trafficking
in Human Beings has been established with the Council of Ministers compris-
ing certain deputy ministers and representatives of other state authorities in-
volved in the countering of trafficking in human beings.

The law envisages the establishment of shelters for temporary accommoda-
tion and centers for providing protection and support to victims of traffick-
ing. The shelters should accommodate victims of trafficking and provide them
with standard living and sanitary conditions, food and medications, emer-
gency medical and psychological services, assistance in establishing contacts
with their relatives, etc. The centers for protection and support should provide
information regarding the procedures for assisting victims of trafficking, ensure
specialized psychological and medical services, and facilitate the victims' rein-
tegration in the family and the social environment.

There is also a specific procedure for granting special protection status to vic-
tims of trafficking who have agreed to collaborate for the detection of traffick-
ing offenders. Such status is granted for the time of the criminal proceedings
and includes permission to foreign nationals for long-term stay in the country
and extension of the accommodation period in shelters.

The smuggling of goods and narcotics is amongst the cross-border offences
most frequently prosecuted and punished. Between 1989 and 2005, a total of
828 convictions were returned for such offences and a total of 920 individuals
were convicted (Chart 1).

7 See Commission for Establishing Property Acquired from Criminal Activity: Report of Activities, January-
December 2006, Sofia, 2007, p. 12 (in Bulgarian).
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CHART 1: OFFENCES HAVING RESULTED IN CONVICTION AND INDIVIDUALS CONVICTED OF SMUGGLING e The BUlgarian Cf/m/na/ COde
(ArTicLE 242 oF THE CRIMINAL CODE) FOR THE PERIOD 1989-2006 knows two major forms of smug-
gling, depending on the subject-
160 matter of the crime: smuggling of
147 goods and smuggling of narcot-
140 73 | ics. All offences in those catego-
120 ries represent serious intentional
09 crimes, except for the preparation
100 ] I towards committing drugs smug-

80 697_6 ] wall gling.

6163 59 1
541 H a

1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006
o Offences having resulted in conviction & Convicted individuals

Source:  National Statistical Institute.

1.2.1.  Smuggling of goods

The smuggling of goods is criminalized in Article 242(1) of the Criminal Code.
It is also called "aggravated smuggling” in order to be distinguished from
other forms of illicit cross-border movements of goods which are not crimi-
nal offences and carry administrative penalties imposable by administrative
bodies, rather than sanctions under the criminal law. Aggravated smuggling
consists in carrying goods across the border without the knowledge and au-
thorization of the customs authorities, if any of the additional conditions set
out in the law exists. The Law on Customs defines "goods” as any item carried
across the state border, inter alia via pipelines and electric grids, by vehicles, in
passenger baggage or in other consignments (§ 1, point 14 of the Additional
Provisions of the Law on Customs). The additional conditions for the act to be
deemed a criminal offence are seven:

The offence is perpetrated by individuals who engage systematically in
such activities (Article 242(1)(a) of the Criminal Code). The concept "sys-
tematically” is not defined in the legislation but according to the case law
offending is systematic where three or more separate acts are committed
over the span of a non-lasting period of time; moreover, it is not required
that each of those acts be a crime in itself. The language of the provision
enables the prosecution of aggravated smuggling where the same indi-
vidual has committed three consecutive customs violations, provided that
administrative penalties were imposed for the first two of them. Although
the use of modern IT systems by the customs authorities facilitates the im-

8 SeeJudgment No. 9 of 6.05.1982 in criminal case No. 64/82 pronounced by the General Assembly
of Criminal College, Supreme Court.
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plementation of that approach, there is no standard practice along these
lines. The wording of Article 242(1)(a) of the Criminal Code therefore has to
be reviewed and clear legislative criteria should be defined for the system-
atic perpetration of violations that makes criminal prosecution possible.
The offence is perpetrated by use of a document stating false informa-
tion or someone else’s document or an unauthentic or forged docu-
ment (Article 242(1)(b) of the Criminal Code) Within the meaning of the
law, unauthentic is the document which is made to appear as if it were
a specific written statement by an individual other than the one who ac-
tually drew the document up (Article 93, point 6 of the Criminal Code). A
document is deemed to state false information where the facts or state-
ments reflected therein mismatch the objective reality. Only the so-called
"certification documents” may state false information, i.e. the documents
which certify the existence or inexistence of specific facts, circumstances
or events which the author has reflected in the document (e.g. concern-
ing the quality or quantity of some goods).'® "Someone else’s document”
means that the person using the document differs from the one entitled to
hold, possess or use that document lawfully and to derive rights therefrom.
A document is forged where the content of an existing genuine document
is essentially altered by changing or adding letters or numbers or by means
of deleting characters (this can affect the statement contained in the docu-
ment as well as any of its other mandatory particulars, i.e. signature, date,
photographs, etc.)."" The documents most frequently tampered with in
smuggling cases are various customs declarations, certificates and other
papers accompanying import or export transactions.

The offence is perpetrated by an official having an immediate connec-
tion with the customs services (Article 242(1)(c) of the Criminal Code). The
danger that this act poses to the community stems from the ease with
which such offenders can commit the offence because of their links with
the customs services. The rule covers the officials working at the customs
authorities as well as any other officials having some connection with those
services. Bulgarian criminal law regards as an official any individual who has
been tasked to perform, in return for remuneration or gratuitously, on a
temporary or permanent basis, services at a state institution, except for the
individuals engaged in mere implementation or managerial functions or
jobs relating to the safe-keeping and management of others’ property at
a state-owned enterprise, cooperative, civil society organization or another
legal entity, or with a sole trader or private notary and assistant notary, pri-

What was criminalized before April 2004 was the smuggling of goods by use of someone else’s
document or a counterfeit official document or an official document stating false information. As
an "official document” is solely a document issued in accordance with the relevant procedure and
form by a public official within the remit of his or her service or by a representative of the public
within the remit of the function he or she has been tasked with (Article 93, point 5 of the Criminal
Code), the provision failed to cover a wide number of customs documents, including customs
declarations, which are private (i.e. non-official) documents by definition. The text had therefore
to be changed so as to extend its scope.

In practical terms, the most difficult thing in investigating smuggling cases under Article 242(1)(b)
of the Criminal Code is to prove that a document states false information.

For more details on the distinction between the different categories of documents and on the
ways and means to tamper with documents, see Regulation No. 3 of 23.03.1982 of the Plenary
Assembly of the Supreme Court in criminal case No. 12/81.
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vate enforcement agent and assistant-private enforcement agent (Article
93, point 1 of the Criminal Code).

The subject-matter of the crime consists in strong or poisonous sub-
stances, explosives, arms or ammunitions, nuclear material, nuclear
facilities or other sources of ionizing radiation or components or pre-
cursors therefor, as defined in a law or in an instrument issued by the Coun-
cil of Ministers (Article 242(1)(d) of the Criminal Code). All those goods and
items have a common feature: on account of their specific nature, their use,
including their cross-border movement, is subject to special conditions. Be-
fore 2002 the rule covered only the strong or poisonous substances, explo-
sives, weapons and ammunitions. The definitions and the legal regime ap-
plicable to the use of such goods are scattered among different laws (Law
on Explosives, Firearms and Ammunitions Control; Law on the Export Control of
Arms, Ammunitions and Dual Use Technologies passed in 2007 to replace the
Law on the Control of Foreign Trade in Arms and in Possible Dual Use Goods and
Technologies, etc.) and a myriad of implementing instruments (ordinances,
regulations, rules, etc.).”? In 2002, after the adoption of the Law on the Safe
Use of Nuclear Energy, the scope of the relevant Criminal Code provision was
extended to cover nuclear material, nuclear facilities and other sources of
ionizing radiation.”® In 2004, the provision was amended again to spell out
that the substances listed in the text should be defined in a law or in an
instrument issued by the Council of Ministers.

The goods and items moved are intended for commercial or produc-
tion purposes and represent large quantities (Article 242(1)(e) of the
Criminal Code). This form of smuggling, also known as "commercial smug-
gling”, was criminalized in view of the purpose of the criminal conduct and
the proportions of the subject-matter of the crime. The Criminal Code re-
quires that both criteria be met simultaneously, i.e. the goods and items
must have been moved for commercial or production purposes and must
represent large quantities. According to court case law, the subject-matter
of the crime represents a large quantity where its cash equivalent is seventy

12

Thus, Article 3 of the Law on Explosives, Firearms and Ammunitions Control defines explosives as
chemical substances or compounds which may engage, under certain conditions, in a quick self-
propelling chemical transformation coupled with the discharge of large amounts of heat and
with highly-pressurized gaseous products having a destructive or metathetic effect, as well as the
articles containing such substances or compounds. Article 6(1) of the same law defines ammuni-
tions as a multitude of explosives and other elements, as well as hard items, which, either inde-
pendently or when ejected from a weapon or another technical device, produce a destructive,
inflammatory, poisonous, corrosive, asphyxiating, psychotropic, tear-provoking or other damag-
ing effect, or a light-and-sound effect.

Nuclear material is defined as a source material, special nuclear material or other material listed in
an instrument issued by the Council of Ministers (§ 1(48) of the Additional Provisions of the Law
on the Safe Use of Nuclear Energy). A nuclear facility is any facility, including the territory, buildings
and equipment related thereto, where nuclear material is extracted, produced, processed, used,
manipulated, stored or buried on such a scale that nuclear safety and radiation protection must
be monitored and reported on. A nuclear facility may also be any facility for the management of
radioactive waste (§ 1(55) of the Additional Provisions of the Law on the Safe Use of Nuclear Energy).
A source of ionizing radiation is defined as an apparatus, radioactive substance, outfit, article,
installation or facility having the capacity of emitting ionizing radiation or discharging radioactive
substances, except for those qualifying as nuclear facilities (§ 1(15) of the Additional Provisions of
the Law on the Safe Use of Nuclear Energy).



CRross-BorpER CRIMES: THE LEGAL FRAMEWORK 19

times higher than the minimum monthly salary set in Bulgaria."* The level
of the minimum monthly salary for 2007 is 180 Levs (around 90 euros).””
In other words, any smuggling for commercial or production purposes of
goods and items worth in excess of 12,600 Levs (around 6.300 euros) con-
stitutes a criminal offence punishable under the criminal law.

The offence is perpetrated by two or more individuals having conspired
in advance (Article 242(1)(f) of the Criminal Code). This particular form of
smuggling is criminalized on account of the element of complicity and the
so-called "preliminary conspiracy” both of which make the offence more
dangerous to the community. Under the law, a criminal offence is commit-
ted by two or more individuals where at least two individuals are involved
in the perpetration of the criminal act as such (Article 93, point 12 of the
Criminal Code). Smuggling is often committed by accomplices but is not
prosecuted under the criminal law as it is difficult to prove the link between
the individual offenders.

The offence is perpetrated by someone acting by order of or in imple-
mentation of a decision made by an organized criminal group (Ar-
ticle 242(1)(qg) of the Criminal Code). This form of aggravated smuggling was
criminalized in 2002 in order to step up the criminal-law repression against
organized crime. The same amendments of 2002 introduced the legal defi-
nition of "organized criminal group”. '®

The smuggling of goods carries up to ten years imprisonment plus a fine from
20,000 to 100,000 Levs."” For some of the forms of smuggling the court may
order the confiscation of the defendant’s property, in whole or in part, instead
of imposing a fine.'®

The law provides for two instances of goods smuggling which carry heavier
penalties (five to fifteen years imprisonment plus a fine from 50,000 to 200,000
Levs).

The first scenario is where the subject-matter of smuggling is of partic-
ularly large proportions and the case is particularly serious (Article
242(4) of the Criminal Code). According to court case law, the subject-mat-
ter of smuggling is of particularly large proportions if its cash equivalent

See Interpretative Decision No. 1 of 30.10.1998 pronounced in criminal case No. 1/98 by the Gen-
eral Assembly of the Criminal College, Supreme Court.

See Regulation No. 324 of the Council of Ministers of 6.12.2006 setting a new level of the minimum
monthly salary in Bulgaria, published, SG, issue 101 of 15.12.2006.

For more details on the definition of organized criminal groups, see the analysis of trafficking in
persons and the related offences that carry heavier penalties.

The penalties were raised considerably in 2004; until then the sanctions were up to six years im-
prisonment plus a fine of up to 2,000 Levs.

The possibility for the court to order confiscation instead of a fine applies to smuggling perpe-
trated by persons who engage systematically in such activities, to the smuggling of large quanti-
ties of goods and items for commercial or production purposes, and to the smuggling of strong or
poisonous substances, explosives, weapons or ammunitions or other sources of ionizing radiation
or components, or precursors (Article 242(5) of the Criminal Code). Until 2002, the courts were also
able to order the mandatory resettlement of an offender having engaged systematically in smug-
gling. In 2002 that penalty was replaced with probation which, in turn, was dropped in 2004.
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exceeds more than 140 times the minimum monthly salary in Bulgaria.'” On
the other hand, a case is particularly serious where the offence committed
displays an especially high level of danger to the community and of threat
posed by the offender, in the light of the ensuing harmful effects and other
aggravating circumstances (Article 93, point 8 of the Criminal Code).

The second scenario is where the act is perpetrated by two or more individ-
uals having conspired in advance if one of those individuals is a customs
officer (Article 242(4) of the Criminal Code). The involvement of a customs
officer as a co-perpetrator elevates the danger of the offence to the com-
munity and dictates a heavier penalty.

In any other event, where the illegal cross-border movement of goods is be-
yond the reach of the Criminal Code, offenders are punished following an ad-
ministrative procedure, viz. under the Law on Customs. According to the lat-
ter, anyone who transfers or transports goods across the state border without
the knowledge and permission of the customs authorities, shall be liable to a
fine equaling 100 to 200 per cent of the customs value of the goods moved,
unless the act is a criminal offence (Article 233(1) of the Law on Customs). High-
er fines (equaling 150 to 250 per cent of the customs value of the goods) apply
in cases where the smuggling involves goods subject to excise duties or goods
whose import or export is prohibited (Article 233(3) of the Law on Customs).”
The goods that form the subject-matter of customs smuggling are always for-
feited to the state, irrespective of who their owner is; they are forfeited even
though the owner might be unknown (Article 233(4) and (5) of the Law on
Customs). If the goods are missing or have been transferred, the forfeiture of
their cash equivalent is ordered. Equally subject to forfeiture are the means of
transportation and carriage used to transport or move the goods cross-border,
unless their value clearly mismatches the subject-matter of the offence (Article
233(6) of the Law on Customs). As to the procedure used to establish those ad-
ministrative offences and to impose the sanctions, the applicable instrument
is the Law on Administrative Offences and Penalties; the statements of offences
found are drawn up by the customs authorities while the penalty warrants are
issued by the Director of the Customs Agency or by public officials authorized
by the Director (Articles 230-231 of the Criminal Code).

19" See Regulation No. 324 of the Council of Ministers of 6.12.2006 setting a new level of the minimum
monthly salary in Bulgaria, published, SG, issue 101 of 15.12.2006.

20 Until April 2005 the level of the fine varied between 50 and 150 per cent of the customs value of
the goods, or 100 and 200 per cent of the value of goods covered by excise duties or goods whose
import or export was prohibited.
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Administrative Liability for Smuggling Goods across EU Internal
Borders

Bulgaria'accession to the European Union brought about the abolition of
import and export customs controls at those Bulgarian borders that be-
came internal borders for the Union (i.e. those with Greece and Romania).
To prevent the uncontrolled transfer into the EU territory of goods smug-
gled across the Union's external frontiers, in 2006 a new administrative
liability provision was added to the Law on Customs penalizing anyone
who moves or transports goods across an EU external border without the
knowledge and permission of the customs authorities where the goods
are detected during an inspection in the territory of Bulgaria (Article
233(2) of the Law on Customs). The rule enables the competent Bulgarian
authorities to sanction, in the context of ex-post control, those individuals
who smuggle goods into the Union across another external border (e.g.
that between Turkey and Greece) and then import those goods into Bul-
garia for them to be stored, processed, sold, etc.

The legislation makes it possible for the sanctioning body and the offender to
make an agreement to discontinue the proceedings; such an agreement must
be made before the issuance of the penalty warrant but no later than 30 days
after drawing up the statement establishing the breach (Article 229a of the Law
on Customs). The agreement may not fix a penalty lower than that prescribed
by the Law on Customs but may provide that the forfeiture of the goods and of
the means of transportation or carriage used would be replaced by payment
of at least 25 per cent of the cash equivalent of such goods or means.

The dual legal regime for punishing the smuggling of goods (i.e. under the
criminal law or under the administrative law) is imperfect and invites circum-
vention of the laws as well as corruption. The biggest problems in that
respect stem from the rules on the so-called "commercial smuggling” which is
defined by Article 242(1)(e) of the Criminal Code as moving "goods and items
intended for commercial or production purposes and representing large
quantities” across the border "without the knowledge and permission of the
customs”.

The first difficulty lies in the criterion of “large quantities” which is decisive
for classifying the act as a criminal offence or administrative violation. Accord-
ing to court case law, "large quantities” exist where the cash equivalent of the
subject-matter of the crime exceeds 70 times the minimum monthly salary in
Bulgaria. However, when determining the value of the subject-matter of the
crime the police, the prosecution and the courts, on the one hand, and the
customs authorities, on the other hand, apply different rules. The customs
authorities adhere to the provisions of the Law on Customs and rely on the
customs value of the goods at stake (generally the price actually paid or to
be paid). By contrast, the police, the prosecution and the courts rely on the
market value of the goods which is calculated by experts. The two values are
often divorced from each other, the market value usually being in (sometimes
significant) excess of the customs value.
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The second problem has to do with the interpretation of the phrase "with-
out the knowledge and permission of the customs”. The prevailing practice
is to classify as crimes only the cross-border movements of goods without
notifying the customs authorities at all, while all instances of stating false
information on the customs declaration (i.e. stating another category of goods
or a smaller quantity or lower value, etc.) are regarded as administrative viola-
tions. Therefore, often times the smuggling of goods that by far exceed the
"large quantities” within the meaning of the Criminal Code is only punished as
an administrative violation as the quantity in question is declared and charged
as a cheaper good (i.e. as potatoes instead of tomatoes), the goods are accom-
panied by bogus invoices showing a lower price, etc. Such cases have been
reported in most border areas. Thus in 2002, when the minimum monthly sal-
ary in Bulgaria was 100 Levs?" and the smuggling of goods worth over 7,000
Levs had to be classified as a crime, the customs officers from the Territorial
Customs Department in Kyustendil detected smuggled new sewing machines
worth 22,520 Levs shown on the documents as second-hand goods, as well
as smuggled shoes worth 57960 Levs declared as goods intended for outward
processing. In both cases the files were sent to the relevant prosecution office
which later remitted them to the customs authorities for administrative fines to
be imposed as the prosecutors thought those acts constituted administrative
violations, rather than criminal offences.

The third problem stems from the possibility afforded by the Criminal Code to
impose fines as administrative penalties for petty smuggling. That provi-
sion should not be in the Criminal Code at all, moreover it clearly mismatches
the administrative liability provisions of the Law on Customs. Thus, in 2007, the
level of the minimum monthly salary is 180 Levs and an offence should be
regarded as criminal whenever the cash equivalent of the goods smuggled
exceeds 12,600 Levs. If the rule on petty smuggling is put into play, the result-
ing situation may easily prove to be a legal absurdity. If the goods smuggled
are worth 15,000 Levs and the case represents a petty criminal offence, the
offender would face an administrative penalty under the Criminal Code and
get away with a fine of up to 1,000 Levs. By contrast, if the goods smuggled
are worth 5,000 Levs, the offender will again face an administrative penalty,
this time under the Law on Customs, and the fine will be in the range between
5,000 and 10,000 Levs (100 to 200 per cent of the value of the goods smug-
gled).

1.2.2. Smuggling of narcotics

The production, distribution of and trafficking in narcotics are criminal offenc-
es posing quite an intense danger to the community, so a number of govern-
ment institutions are involved in their prevention and suppression. Further to
the need to undertake coordinated steps to crack down on the distribution
of drugs, in 2003 the government approved a National Anti-Narcotics Strategy
2003-2008, and an Action Plan to Implement the National Anti-Narcotics Strategy.

2l See Regulation No. 209 of the Council of Ministers of 21.09.2001 setting the minimum monthly salary in
Bulgaria, published, SG, issue 82 of 25.09.2001.
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The Criminal Code has criminalized several types of offences relating to the dis-
tribution of narcotic substances. The main category of acts connected with the
production of and trade in drugs comes under the heading of Offences against
Public Health, Articles 354a-354c of the Criminal Code. The smuggling of nar-
cotics, however, defined as the unauthorized carrying across the border
of narcotic substances, their analogues, precursors, or facilities or equip-
ment for the production of narcotic substances, is an offence against the
customs regime, Article 242(2), (3), (4) and (9) of the Criminal Code.?

Smuggling of Narcotics and Other Offences Involving Narcotic
Substances

Besides the smuggling of narcotics, the Criminal Code criminalizes some
other offences relating to narcotic substances, namely the illegal produc-
tion, processing and possession for the purpose of distribution, as well as
the very distribution of narcotic substances, their analogues, precursors or
facilities or materials for the production of narcotic substances or their an-
alogues (Article 354a(1) of the Criminal Code); the unlawful acquisition or
possession at a public place for the purpose of distributing narcotic sub-
stancesortheiranalogues (Article 354a(2) of the Criminal Code); the unlawful
acquisition or possession of narcotic substances or their analogues (Article
354a(3) of the Criminal Code); and the breach of the rules on the production,
acquisition, keeping, accounting for, administering, transportation or phys-
ical movement of narcotic substances (Article 354a(4) of the Criminal Code).

Often enough the act of narcotics smuggling may also represent another
crime (e.g. unlawful possession of narcotic substances for the purpose
of distribution; breach of the rules on transportation or physical move-
ment of narcotic substances, etc.). In such situations there would be the
so-called "combination of offences” which can in turn be a fully-fledged
combination (two crimes committed by two different acts, e.g. produc-
tion and smuggling) or a two-in-one combination (two crimes commit-
ted by the same act, e.g. infringing the rules on transportation and car-
riage combined with smuggling).

The interpretation and application of the provisions on such combined
offences definitely generate problems. Thus, in 2006 the storage, physical
movement and transportation were deleted as independent acts from
the provision of Article 354a(1) of the Criminal Code and it remains un-
clear whether or not they are covered by any of the remaining offences
(for example, could physical movement also be regarded as possession?).
This calls in question the future application of that and other provisions
on smuggling to two-in-one offences (which was indeed the practice be-
fore 2006). Another problem concerns the smuggling of particularly large
quantities of drugs representing a particularly serious case (Article 242(4)
of the Criminal Code) as the text of Article 354a of the Criminal Code does
not refer to such a scenario.

22 For more details, see The Drug Market in Bulgaria, Center for the Study of Democracy, Sofia, 2003.
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The legal framework applicable to narcotic substances and the oversight of
their distribution is defined by the Law on the Control of Narcotic Substances and
Precursors. The additional provisions at the end of that law define the concepts

of "narcotic substance”, "analogue” and “precursor”, while the schedules list the
different kinds of narcotics (precarious or highly precarious) and precursors.”

Government Documents Designed to Combat Drugs Trafficking

The government has developed the following documents implement-
ing European Union principles and standards to combat drug-related of-
fences:

- National Anti-Drugs Strategy 2003-2008

By a Decision dated 20 February 2003 the Government of the Republic of
Bulgaria adopted the first-ever National Anti-Drugs Strategy which relies
on a balanced and holistic approach towards the issues of trafficking in,
distribution and abuse of narcotic substances. The government has thus
undertaken to assist both the individuals and the communities affected
by illegal drug distribution.

- Action Plan Implementing the National Anti-Drugs Strategy 2003-2008

The plan is an organizational and governance tool designed to facilitate
the implementation of the strategy of which it forms an integral part.

The criminal proceedings for the smuggling of narcotic substances and pre-
cursors are monitored by specialist prosecutors and are subject to a special
monitoring arrangement implemented by the Department of Offences Dan-
gerous to the Public and Other Offences at the Supreme Prosecution Office
of Cassation. The data available from the Supreme Prosecution of Cassation
reveal that drug smuggling cases are far fewer than those for the production
and distribution of narcotic substances inside the country. Between 2002 and
2005, 125 persons were indicted for drugs smuggling, whereas the defendants
charged with other drug-related offences were 4340, or nearly 35 times as
many (Table 2).

23 Anarcotic substance is defined as any inebriating or psychotropic substance placed on Schedule
1,2 or 3 to the law, as well as any other natural or synthetic substance placed on Schedule 1,2 or 3
to the law, apt to provoke a state of addiction or having a stimulating or depressive effect on the
central nervous system or cause hallucinations or disturbance of the motor function, mentation,
behavior, perceptions and mood, as well as any other prejudicial effect on the human body (§
1(11) of the Additional Provisions of the Law on the Control of Narcotic Substances and Precursors).
A precursor is any substance placed on Schedule 4, including the compounds and the natural
products containing such substances, except for medicinal products within the meaning of the
Law on Medicinal Products for Human Consumption, pharmaceutical preparations, mixtures, natural
products and other preparations containing precursors composed in such a way that the precur-
sors cannot be easily extracted or used (§ 1(14) of the Additional Provisions of the Law on the Con-
trol of Narcotic Substances and Precursors). An analogue defines as any substance not placed on the
Schedules to the law but having a chemical structure similar to a narcotic substance and having
similar effects on the human body (§ 1(17) of the Additional Provisions of the Law on the Control of
Narcotic Substances and Precursors).
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Source:

Prosecution Office of the Republic of Bulgaria: Report of Activities, 1999-February 2006 (http://www.prb.bg/php/documents/

371.doc).

TABLE 2: PRE-TRIAL PROCEEDINGS, BILLS OF INDICTMENT PRESENTED TO COURT AND DEFENDANTS
CHARGED WITH THE PRODUCTION AND DISTRIBUTION (ARTICLES 354A-354c oF THE CRIMINAL
CoDE) AND SMUGGLING (ARTICLE 242 oF THE CRIMINAL CODE) OF NARCOTIC SUBSTANCES
FOR THE PERIOD 2003-2005
Year 2003 2004
Production and distribution 1,884 2,300
Newly-instituted proceedings
Smuggling 54 38
Production and distribution 764 1,120
Bills of indictment presented to court
Smuggling 20 4
Production and distribution 915 1,326
Defendants and incriminated individuals
Smuggling 30 61

2005

2,955
41
1725
25
2,099
34

The penalties carried by the offence of narcotics smuggling are rather severe:
from three to fifteen years imprisonment plus a fine from 10,000 to 100,000
Levs for precarious narcotic substances; then from ten to fifteen years impris-
onment plus a fine from 100,000 to 200,000 Levs for highly precarious narcotic
substances; and, finally, two to ten years imprisonment plus a fine from 50,000
to 100,000 Levs for precursors or for facilities and materials for the production
of drugs. In all instances of narcotics smuggling the court may replace the fine
with confiscation of the defendant’s property, in whole or in part.”

The law provides a higher penalty (fifteen to twenty years imprisonment plus
a fine from 200,000 to 300,000 Levs) for smuggling drugs where the subject-
matter of the offence represents particularly large quantities (i.e. its cash value
exceeds 140 times the minimum monthly salary in Bulgaria) and the case is
particularly serious (i.e. in light of the harmful consequences inflicted and of
other aggravating circumstances the offence committed reveals an extremely
high level of danger to the community stemming from both the offence and

the offender).

In the event of smuggling narcotics the preparation towards committing
an offence is punishable as well, the relevant penalty being up to five years
in prison (Article 242(9) of the Criminal Code). Preparation consists in preparing
the means, finding accomplices and, generally, putting in place the conditions
necessary to perpetrate the offence contemplated before perpetration has ac-
tually started (Article 17(1) of the Criminal Code). Preparation is not prosecuted
where the offender retracts the crime of his or her own volition (Article 17(3)

of the Criminal Code).

4 Until 2002 the courts were entitled to impose for the smuggling of narcotics, in any of its forms,
also the penalty of mandatory resettlement which was replaced with probation in 2002. That

provision was repealed in 2004.
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1.2.3. Petty drug-related offences

In strictly defined cases of smuggling the Criminal Code makes it possible for
criminal liability to be replaced with a fine of up to 1,000 Levs imposable within
an administrative procedure (Article 242(6) of the Criminal Code). The require-
ment is that the offence should qualify as petty, i.e. given the non-existence
or insignificance of the crime committed or in view of other attenuating cir-
cumstances that offence should reveal a lower level of danger to the commu-
nity compared to the usual crimes of that category (Article 93, point 9 of the
Criminal Code). This rule applies both to goods smuggling and to the carrying
across the border of narcotic substances and/or their analogues or precursors
or facilities and materials for the production of narcotic substances.

The possibility to impose an administrative penalty for petty smuggling of-
fences, especially drug-related smuggling, certainly invites a number of ques-
tions. On the one hand, all criminalized acts, except for the preparation, are
defined as serious intentional crimes and thus remain beyond the scope of the
general rule on commuting criminal liability to an administrative penalty (Ar-
ticle 78a of the Criminal Code). The smuggling of narcotics even carries a period
of imprisonment starting from a special threshold (i.e. the penalty may not be
lower than the minimum prescribed) which only reconfirms the very high level
of danger to the community. On the other hand, though, the above special
rule on petty smuggling in fact reinstates the effects of the general rule. Last
but not least, the ambiguous criteria applicable to defining whether or not an
offence is petty pave the way to circumventing the law and avoiding criminal
liability for what are extremely serious crimes.

1.2.4. Forfeiture to the State

The Criminal Code provides that the items forming the subject-matter of smug-
gling, be they narcotics or not, shall be forfeited to the state (Article 242(7) of
the Criminal Code). Forfeiture applies irrespective of whether such items are
owned by the offender or by a third party.”> Where the items are missing or
have been transferred, the court must order the forfeiture of their cash equiva-
lent. The provision has not been updated recently to echo the prevailing eco-
nomic conditions in the country (it was last amended back in 1985) and still
reads that the cash equivalent of the subject-matter of the crime shall be cal-
culated based on government-set retail prices.

In addition to the items forming the subject-matter of the crime, forfeiture to
the state applies to the transport vehicle or the means used to transport or
carry the items, even where that vehicle or means does not belong to the of-
fender (Article 242(8) of the Criminal Code).”® The provision only mentions the
means used to carry the goods but it also applies where the subject-matter of

2> The forfeiture of the subject-matter of smuggling has a wider scope than the forfeiture of the
subject-matter of ordinary criminal offences (Article 53(1) of the Criminal Code), because forfeiture
in the event of smuggling also applies to items that are not owned by the perpetrator.

The forfeiture of the means of transportation or carriage used to perpetrate smuggling is also
wider in scope than the forfeiture of items used for committing other types of crimes (Article 53(1)
of the Criminal Code), as it is irrelevant whether or not the perpetrator is the owner or not.
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1.3. lllicit Carrying
across the Border of
Counterfeit
Currency, Securities
and Payment Cards

the crime consists in narcotic substances. In contrast to the items forming the
subject-matter of the offence, which are forfeited under any circumstances,
there is one exception to the forfeiture of the transport vehicle or the means
used to carry the goods: no forfeiture is ordered when the value of that vehicle
or means mismatches the seriousness of the offence.

The smuggling of goods and narcotics is also tackled by the Law on the Forfeiture
to the State of Property Acquired from Criminal Activity. However, there have been
very few proceedings opened under that law. Throughout 2006, the Commis-
sion for Establishing Property Acquired from Criminal Activity opened no more
than three proceedings for finding smuggling-derived assets (amounting to
some 3 per cent of all the files opened by the commission).?”

The carrying across the border of counterfeit currency, securities and payment
cards is criminalized by Article 244(1) of the Criminal Code. The same provision
criminalizes the acts of placing in circulation, acquiring and using counterfeit
currency and other notes. The penalty envisaged is up to eight years impris-
onment. The subject-matter of the offence is very specific and may consist in
several groups of items:

Carrying across the border counterfeit currency. The currency must be
rated either in Bulgaria or abroad and may be either non-authentic (created
by an individual other than the lawful issuer) or forged (created by the law-
ful issuer and later modified by someone who lacks the power to do so).
Carrying across the border counterfeit duty or post stamps. Duty and
post stamps facilitate the payments for government and local fees or
postal services. While their issuance and distribution are subject to special
arrangements, their falsification is very dangerous and may inflict substan-
tial harm on the state. The law has therefore criminalized both the coun-
terfeiting of duty and post stamps and some individual acts facilitating
their placement, inter alia their carrying across the border. The provision
does not specify the issuer of the counterfeit stamps, so it should also ap-
ply to offences involving post and duty stamps issued by any third country.
Carrying across the border counterfeit government bonds or other
gilt-edged securities. Government securities, including bonds, entitle
their holders to certain rights consisting mainly in claims against the gov-
ernment. They are issued under a special procedure and trade in them is
subject to special rules. The legislation mentions specifically only gov-
ernment bonds and other gilt-edged securities, so it is controversial
whether or not municipal bonds and other securities are covered as well.
Carrying across the border credit and payment cards which do not consti-
tute securities. The crime of counterfeiting credit and payment cards gains im-
portance in parallel to the increasing use of such cards in commercial transac-
tions. The involvement of Bulgarian nationals in counterfeiting credit or pay-
ment cards is far from rare. The language of the provision covers both bank

27 See Commission for Establishing Property Acquired from Criminal Activity: Report of Activities, January-
December 2006, Sofia, 2007, p. 12 (in Bulgarian).
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1.4. Foreign Exchange
Violations

payment cards (debit or credit cards)’® and credit cards issued by other enti-
ties, a possibility existing under Bulgarian law. The carrying of counterfeit cards
across the border is punishable, whether or not the offence involves debit or
credit cards, whether or not they were issued by a bank or another entity and
irespective of whether the issuer is a Bulgarian or foreign person or entity.

Counterfeit currency, stamps, securities, and payment cards might be either
unauthentic (i.e. created by a person or entity other than the alleged issuer) or
forged (i.e. genuine currency that has been illegally tampered with).

The Bulgarian Criminal Code defines as crimes the violations of the foreign ex-
change regime, including the violations of the arrangements applicable to the
import and export of foreign exchange valuables and the failure to declare
such valuables, where the subject-matter of the offence is of particularly large
proportions (Article 251(1) of the Criminal Code). The foreign exchange regime
is set out in the Law on Foreign Exchange and its implementing regulations.

- The export and import of Levs and foreign currencies is unlimited but
a reporting obligation exists when the amount carried exceeds a certain
threshold (Article 11 of the Law on Foreign Exchange). According to an in-
strument issued by the Minister of Finance (Ordinance No. 10 of 2003 on the
export and import of cash on hand, precious metals, precious stones and items
therewith or thereof and on keeping the customs registers under Article 10a of
the Law on Foreign Exchange) the import or export of cash must be reported
to the customs authorities where the amount exceeds EUR 10,000 or its
equivalent in Bulgarian Levs or in any other currency. The declaration must
show the owner of the cash, the recipient for whom that cash is intended,
the value, type, origin and intended use of the funds, the vehicle and its
itinerary.

- The export and import of precious metals and precious stones and of
items therewith or thereof must generally be reported to the customs
authorities (Article 14 of the Law on Foreign Exchange). Under the ordinance,
however, if the carrying across the border is only incidental and serves a
personal or family purpose, the reporting requirement applies above a cer-
tain threshold.?’

2% The Law on Cash Remittances, Electronic Payment Instruments and Payment Systems defines credit
cards as a type of payment cards. The law divides bank payment cards into debit cards and credit
cards; while a credit card gives its holder access to cash up to a ceiling agreed on in advance
between card holder and card issuer, a debit card gives its holder access to cash up to the level
of the balance on the underlying bank account or up to a certain limit agreed on between card
holder and card issuer (Article 27 of the Law on Cash Remittances, Electronic Payment Instruments
and Payment Systems).

2 No obligation to declare exists for the following levels: gold and platinum in an unprocessed or
semi-processed form and coins, up to a total weight of 37 grams, irrespective of the content of
gold or platinum; jewels and accessories made of gold or platinum alloys, up to a total weight
of 60 grams, irrespective of the content of gold or platinum; silver in an unprocessed or semi-
processed form and coins, as well as jewels and accessories made of silver alloys, up to a total
weight of 300 grams, irrespective of the content of silver; precious stones inlaid in the above-listed
items.
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1.5. lllegal Exportation
of Listed Cultural
Monuments or
Archive Records

The illegal carrying across the border of foreign exchange valuables is a crime
solely where the subject-matter of the offence is of particularly large propor-
tions; according to the case-law of the Supreme Court of Cassation that is the
case where the value of the items involved exceeds 140 times the minimum
monthly salary in Bulgaria.?® As the minimum monthly salary in 2007 is 180
Levs, the offence would be criminal if it involved cash or other valuables worth
over 25,200 Levs.*'

The penalty set forth is up to six years imprisonment or fine equal to twice the
value of the cash or item forming the subject-matter of the offence. Irrespec-
tive of the penalty itself, the very subject-matter of the crime, if owned by the
perpetrator, is forfeited to the state; alternatively, if the subject-matter of the
crime is missing or has been transferred, its cash equivalent is forfeited (Article
251(2) of the Criminal Code).

Bulgarian criminal law makes it a crime to export a listed cultural monument
or records forming part of the State Archive, if such exportation is carried out
without due authorization (Article 278(3) of the Criminal Code). The penalty
attaching to that offence is up to five years imprisonment or a fine from 1000
to 5000 Levs. The subject-matter of the offence, if available, is forfeited to the
state.

The crime consists in exporting the above-mentioned objects outside the ter-
ritory of Bulgaria without the authorization needed for that purpose. Depend-
ing on its subject-matter, the offence may take one of two forms:

Exporting a listed cultural monument. The legal framework of the activi-
ties and operations involving listed cultural monuments is set out by the
Law on Listed Cultural Monuments and Museums. The latter defines a "list-
ed cultural monument” as any immovable or movable authentic material
proof of human presence and activities and of natural processes which has
scientific and/or cultural value and is of general importance to the commu-
nity (Article 3 of the Law on Listed Cultural Monuments and Museums). The
law prohibits the exportation of listed cultural monuments representing
national treasures. The procedure for exporting other listed cultural monu-
ments is set forth in the Ordinance on the exportation and temporary exporta-
tion of movable listed cultural monuments issued by the Council of Ministers
on a proposal from the Minister of Culture and the Minister of Finance. The
ordinance provides for an authorization scheme, the relevant authoriza-
tions being granted by the Director of the National Centre for Museums,
Galleries and Fine Arts.

30 See Interpretative Decision No. 1 of 30.10.1998 pronounced in criminal case No. 1/98 by the Gen-
eral Assembly of the Criminal College, Supreme Court.

31 In other words, three separate arrangements exist vis-a-vis the carrying across the border of cash:
where the cash is worth less than 10,000 euros (approximately 19,600 Levs), no declaration is
required; where the cash is worth between 19,600 Levs and 25,200 Levs, it must be declared with
the breach of that obligation carrying administrative penalties; finally, where the cash exceeds
25,200 Levs in value, it must be declared and failure to do so is a criminal offence.
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1.6. lllegal Crossing
of the Border and
Smuggling of
Persons

Exporting archive records that form part of the State Archive. The legal
regime of public records is set out in the Law on the State Archive. The State
Archive comprises of valuable overt and confidential documents generat-
ed through the operation of government institutions, academic, economic,
public and other entities, irrespective of the time, place and method of their
creation, which are stored by the bodies in charge of managing the State
Archive or are kept track of by those bodies. The fund may also include
documents of economic, academic, cultural, political, religious and other
nature owned by citizens and citizens' organizations (Article 2 of the Law
on the State Archive). The exportation of materials forming part of the State
Archive outside Bulgaria requires the authorization of the General Archives
Department (Article 4(3) of the Law on the State Archive).

lllegal border crossing and the smuggling of persons, also collectively referred
to as "illegal migration”, are the border-related offences most frequently sanc-
tioned along Bulgarian borders. After 1989, the number of criminal cases in-
volving such offences has greatly increased and the number of sentenced per-

CHART 2:

OFFENCES HAVING RESULTED IN CONVICTION AND INDIVIDUALS CONVICTED OF ILLEGALLY
CROSSING THE BORDER (ARTICLE 279 oF THE CRIMINAL CODE) FOR THE PERIOD 1989—
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sons in 2006 was 35 times higher than in 1989 (Chart 2).

The criminal proceedings for ille-
gally moving other people across
the border (smuggling of persons)
are far fewer than those for illegal
crossing. This is due to the fact
that often times one individual,
the smuggler, moves cross-border
a whole group and it is generally
more difficult to detect that smug-
gler (Chart 3).
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1.6.1. lllegal crossing of the

CHART 3: OFFENCES HAVING RESULTED IN CONVICTION AND INDIVIDUALS CONVICTED OF SMUGGLING OF —
PERSONS (ARTICLE 280 oF THE CRIMINAL CODE) FOR THE PERIOD 2001-2005 border
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The Criminal Code reads that the penalty for illegal crossing of the border is
up to five years imprisonment (one to six years in the event of a repeated
offence®) plus a fine from 100 to 300 Levs, which may be replaced, at the dis-
cretion of the court, with confiscation of the defendant’s property, in whole
or in part.3 Except in the event of a repeated offence, the Criminal Code does
not define any other forms of that offence that would carry heavier penalties.
By contrast, the preparation to commit an illegal crossing of the border is
punishable as well (up to two years imprisonment or probation).

The act does not qualify as a crime and the person is not to be held liable un-
der the criminal law where he or she has entered the country in order to avail
of the right of asylum under the Constitution. Under Article 27(2) of the Con-
stitution, the Republic of Bulgaria grants asylum to aliens persecuted on the
grounds of their opinion or activities in defense of internationally recognized
rights and freedoms. The conditions and procedure for granting asylum are
laid down in the Law on Asylum and Refugees.

32 A criminal offence is "repeated” if the offender commits a crime after having been convicted by a
final sentence for another such crime (Article 28 of the Criminal Code).

3 Until 2002 there was a possibility for the penalty of mandatory resettlement to be imposed, in
conjunction with others, on any offender guilty of illegally crossing the border. In 2002 that provi-
sion was repealed but another possibility was provided instead, viz. the court could order proba-
tion. The 2004 amendments to the Criminal Code did away with that possibility as well. Hence, the
courts can now only impose imprisonment plus a financial penalty (fine or confiscation). Proba-
tion, however, was provided for as an alternative punishment (instead of correctional labor) for
attempted illegal border crossings.
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1.6.2. Smuggling of persons

Smuggling of persons is criminalized in Article 280 of the Criminal Code** and
also has two different forms:

lllegally moving across the border separate individuals or groups of people
without the authorization of the relevant authorities;

lllegally moving across the border separate individuals or groups of people
with the authorization of the relevant authorities but at places other
than those designed for that purpose.

The penalty prescribed for smuggling of persons is one to six years imprison-
ment plus a fine from 500 to 1000 Levs. Heavier penalties (one to ten years
imprisonment, a fine from 1000 to 3000 Levs and confiscation of the offender’s
property, in whole or in part) are inflicted for some forms of the offence that
reveal a higher level of danger to the community:

Smuggling a person under the age of 16;

Smuggling a person without his or her knowledge;

Smuggling a person who is not a Bulgarian national;

Using a motor or other vehicle or aircraft (the vehicle is subject to forfeiture
if owned by the perpetrator);

Smuggling of persons organized by a group or organization or committed
with the involvement of a public official who has abused his or her official
capacity.

It is indeed striking that, unlike the illegal border crossing, the smuggling of
persons does not entail heavier penalties in the event of a repeated offence.
This legislative solution has to be revisited as the cross-border smuggling of
persons is especially dangerous exactly when perpetrated in a systematic
way (inter alia by individuals who have already been sentenced in idem in the
past).

1.6.3. Problems in the legal framework of illegal migration

The legal framework of illegal border crossings and smuggling of persons
gives rise to some questions. First, by contrast to the illegal crossing of the
border, the preparation towards committing smuggling of persons, an offence
more dangerous to the community that should be punished more severely, is
not punishable for reasons unknown. Secondly, it is difficult to distinguish be-
tween the smuggling of persons and some forms of complicity (in particular
aiding and abetting) in illegal border crossings. Finally, some inconsistencies
transpire in the criminalization of smuggling of persons compared to traffick-
ing in human beings. In the event of trafficking, a heavier penalty is imposed
if the victim is under the age of 18, while in the event of smuggling a heavier
penalty accrues, completely unreasonably, only if the person smuggled is un-
der the age of 16.

3 The smuggling of persons across the border was only criminalized in 1997. Before that criminal
liability only attached to illegal border crossings.
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In order for an offence to be completed (both in the case of illegally crossing
the border and smuggling of persons) the country’s border must have been
crossed. This means that, for all practical purposes, the competent authorities
who would detect the finalized offence after the offender left Bulgaria would
be those of a neighboring country.

If the offence is detected before the actual border crossing, the perpetrator
would be liable for a criminal attempt which, under Bulgarian law, carries the
same penalty as the finalized offence, duly taking into account the degree of
implementation of the criminal intent and the reasons for which the offence
was not finalized (Article 18(2) of the Criminal Code).*®

Amnesty of lllegal Border Crossings Pre-Dating 1989

In 1989, the Law on Amnesty of 11 May 1989 was passed which granted
amnesty for certain criminal offences, inter alia the illegal border crossings
(including all attempts and preparations) committed by Bulgarian nation-
als before the passage of the law. Initially, the law required that the Bulgar-
ian nationals convicted of such offences should have returned or should
return voluntarily to Bulgaria. That provision was later amended and the
requirement for former offenders to return to the country was abolished.
The law also provides should be absolved from criminal liability, from the
duty to serve the penalty, and from any and all effects of the convictions.
The properties confiscated or seized and the fines collected by virtue of
final sentences, though, should not be reinstated or reimbursed. What
could be reinstated or returned were only the items and cash amounts
seized under proceedings pending as of the effective date of the amnesty
unless the acquisition or possession of such items or amounts was pro-
hibited or they could be kept by the government on the basis of other
laws.

1.6.4. lllegal migration and trafficking in human beings

Unlike trafficking in human beings, illegal border crossing and smuggling of
persons are easier to prove as the prosecution office and the investigative au-
thorities are not required to prove the purpose of the criminal act. Suffice it to
prove the fact that the border was crossed and the lack of an authorization
(where authorization is a sine qua non) or failure to cross at a point designed
for that purpose (a border-crossing check-point). Therefore, when at risk of be-
ing unable to collect sufficient evidence of the criminal purpose of an act the
investigative authorities tend to define it as an illegal crossing of the border or
smuggling of persons even if the available data suggest that the case might
be one of trafficking. This conclusion is corroborated by the criminal proceed-
ings instituted forillegal border crossings or smuggling of persons which by far
outnumber those opened for trafficking in human beings.

% Nonetheless, no punishment shall be imposed where the offender retracts of his or her own voli-
tion the completion of the offence (Article 18(3) of the Criminal Code).
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1.7. lllegal Carrying
across the Border
of Hazardous
Substances

In 1997, a round of amendments to the Criminal Code criminalized the illegal
carrying across the border of hazardous waste. Five years later, the rule was
refined by including a number of other substances, i.e. toxic chemical sub-
stances, biological agents, toxins and radioactive substances. In terms of
its systematic location the crime comes under the heading of Offences against
Health and the Environment.

Under Article 353b of the Criminal Code, the carrying across the border of such
substances is a criminal offence only if it occurs in violation of international
treaties to which Bulgaria is a party. Such international instruments include
for example the Basel Convention on the Control of Transboundary Movements
of Hazardous Wastes and Their Disposal’®, the Joint Convention on the Safety of
Spent Fuel Management and on the Safety of Radioactive Waste Management®’,
etc. Those treaties contain the legal definitions of the substances in question
as well as the procedure and requirements associated with their transbound-
ary movement. Any cross-border movement of such substances that is at odds
with the requirements of the relevant treaty qualifies as a crime and entails
criminal liability.

That offence is not a serious one within the meaning of Article 93, point 7 of
the Criminal Code and carries one to five years imprisonment plus a fine from
1000 to 3000 Levs.

% Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal, ratified by a Law passed by the 37" National Assembly on 18 January 1996, SG, issue 8
of 26.01.1996, published by the Ministry for the Environment, SG, issue 1 of 3.01.1997, in force for
Bulgaria as from 16 May 1996.

¥ Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste
Management, ratified by a Law passed by the 38™ National Assembly on 10 May 2000, SG, issue 42
of 23.05.2000, published by the Committee for the Use of Atomic Energy for peaceful Purposes,
SG, issue 63 of 17.07.2001, in force as from 18 June 2001.
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2. THE PROCEDURAL FRAMEWORK

2.1.

Pre-trial Proceedings

The procedure and conditions for investigating into and prosecuting cross-
border crimes are set out in the Criminal Procedure Code passed in October
2005, in effect as from 29 April 2006. The criminal proceedings instituted and
not finalized before the entry into force of the code should be ended under
the new rules but all the investigative steps undertaken previously remain
valid, although they were carried out under the repealed Criminal Procedure
Code.

Under the Criminal Procedure Code, the prosecutor and the investigative
authorities are the pre-trial bodies in criminal cases. The current framework
provides that the investigative authorities may be either investigators or in-
vestigative police officers.

While investigators are magistrates belonging to the judiciary, investigative
police officers are officials of the Ministry of Interior appointed to the office of
an "investigative police officer” (Article 52(2) of the Criminal Procedure Code).
The powers of investigators and investigative police officers are strictly differ-
ent. Investigators handle solely offences against the state; offences against in-
formation classified as state secret and against foreign classified information;
offences against peace and humanity; offences committed by individuals en-
dowed with immunity from criminal proceedings, members of the Council of
Ministers or public officials within the Ministry of Interior; and offences com-
mitted abroad (Article 194(1) of the Criminal Procedure Code). All other crimi-
nal investigations are vested in investigative police officers. In practical terms,
the current Criminal Procedure Code places almost all cases for cross-border
crimes in the hands of investigative police officers. An investigation would
be handled by an investigator only incidentally, e.g. where the offence is com-
mitted by a senior civil servant or by an officer from the Ministry of Interior or
is committed abroad.

Pre-trial proceedings in the period 2001-2006

Before the current Criminal Procedure Code came into effect, the pre-trial
proceedings were subject to different rules and, accordingly, there was a
different pattern of competence-sharing between investigators and in-
vestigative police officers, affecting inter alia some cross-border cases.

From 2001 to 2006 the legal rules on the investigation of smuggling
of goods and narcotics (Article 242 of the Criminal Code) underwent
several amendments. Before 1 May 2001 the cases were channeled
through police proceedings and were handled by investigative po-
lice officers. On 1 May 2001, formal preliminary proceedings became
mandatory in those cases and their investigation was entrusted to
investigators. Things changed again in 2003 when the preliminary
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proceedings for those offences were abolished and replaced by police
proceedings and investigation by investigative police officers.3®

Up until 2003 the illegal carrying across the border of counterfeit cur-
rency, securities and payment cards (Article 244(1) of the Criminal Code)
and of listed cultural monuments and archive records (Article 278(3) of
the Criminal Code) were investigated by investigative police officers in
the context of police proceedings. In June 2003 those investigations
moved to investigators and took the form of preliminary proceedings.
Once the new Criminal Procedure Code entered into force on 29 April
2006, the competence to investigate such offences was given back to
investigative police officers.

The entry into force of the new Criminal Procedure Code did away with
the possibility (existing before) for smuggling and foreign exchange
violations to be investigated by investigative customs officers.** Now
the bodies solely competent to conduct such investigations are the
investigative police officers at the Ministry of Interior.

Before the entry into force of the new Criminal Procedure Code, the in-
vestigation of criminal offences, including cross-border offences, was
carried out by investigators whenever the offence was committed
abroad and/or the perpetrator was under age or a foreign national.
After the new Criminal Procedure Code took effect, investigators can
only inquire into offences committed abroad.

The old Criminal Procedure Code enabled any prosecutor in a case
channeled through police proceedings and investigated by an investi-
gative police officer to transform the police proceeding into a prelimi-
nary proceeding and to transfer the investigation to an investigator.
That could happen on the basis of the factual and legal complexity
of the case which was determined by the prosecutor. Under the new
framework the prosecutor no longer has such powers and a case must
be investigated by the body specified in the code irrespective of the
complexity of the offence at stake.

The existing Criminal Procedure Code provides that any investigation is to be
managed by a prosecutor from the relevant regional or district prosecution
office, depending on the court level at which the case is to be tried. The pros-

38

39

Because of inadvertence when introducing various amendments, the rules on the investigation
of and jurisdiction over smuggling of goods and narcotics and foreign exchange violations had
to be changed twice over less than a month. The first amendment moved those cases away from
the jurisdiction of the regional courts and entrusted them to the district courts. This, however,
meant that the two categories of cases had to be automatically inquired into by investigators, as
opposed to investigative police officers, because of the explicit requirement that all cases falling
within the jurisdiction of district courts at first instance be routed through the preliminary inves-
tigation procedure conducted by investigators. As the law-maker had clearly not intended that
effect, a new amendment was enacted virtually instantaneously whereby the jurisdiction of the
regional courts over those cases was reinstated and, hence, the investigation remained within the
powers of police and customs investigative officers.

The possibility for investigative customs officers to investigate criminal cases for smuggling and
foreign exchange violations was introduced in 1999. Initially the customs officials empowered to
work as investigative officers were designated by a joint order of the Minister of Interior and the
Minister of Finance. In 2003 the rule was changed to the effect that those officials had to be des-
ignated by an order issued solely by the Minister of Finance.



CRross-BorpER CRIMES: THE LEGAL FRAMEWORK 37

ecutor is the master (dominus litis) of the pre-trial phase of a criminal
justice process and has ample powers. Prosecutors monitor perpetually the
progress of investigations, study and check all materials on the file, give in-
structions in relation to the investigation (where in writing, such instructions
are binding on the investigative authorities), participate in investigative steps
or undertake such steps personally; they may remove the investigative author-
ity on account of breaches of procedure or take the investigation away from an
investigative body and give it to another investigative body, etc. (Article 196(1)
of the Criminal Procedure Code). The prosecutor is also the authority determin-
ing the fate of a case upon completion of the investigation. Prosecutors are not
bound by the final recommendation of the investigative authority (i.e. a rec-
ommendation to bring a bill of indictment to court or to suspend or terminate
the proceedings) and decide themselves whether or not they should remit the
case for re-investigation or suspend or terminate the case, or present a bill of
indictment to court or propose plea bargaining.

The deadlines for closing the pre-trial phase are set in stone by the Crimi-
nal Procedure Code. The general rule is that any investigation must be complet-
ed and the case must be forwarded to the prosecutor within two months as
from the institution of the proceedings (Article 234(1) of the Criminal Procedure
Code). The prosecutor may also set a shorter deadline but if that proves insuffi-
cient, he or she may reinstate the duration of the pre-trial stage as provided by
the law (Article 234(2) of the Criminal Procedure Code). Where the case is com-
plex in law and in fact, a prosecutor from the superior prosecution office may
extend the deadline by a maximum of four months (Article 234(3) of the
Criminal Procedure Code). Once the extended deadline has lapsed (i.e. a total of
six months as from the institution of the proceedings), the only possibility for
a further extension of the time limit is to obtain an authorization from the
Prosecutor General, which should only be given by way of exception.
The investigative steps carried out after the expiration of the final deadline
have no legal effect and the evidence gathered after the deadline cannot be
relied on by the court when it returns its sentence (Article 324(7) of the Crimi-
nal Procedure Code). This virtually means that once the final deadline has lapsed,
the proceedings should either be terminated or presented to the court with a
bill of indictment based on the evidence collected before the deadline.

An important aspect of investigating cross-border offences is the possibility
to employ special intelligence means which was first introduced in 1997,
The new Criminal Procedure Code lists exhaustively the offences that may be
investigated through such means. The existing rules preclude the use of spe-
cial intelligence means in investigating illegal border crossing (Article 279(1) of
the Criminal Code), illegal exportation of listed cultural monuments or archive
records (Article 278(3) of the Criminal Code), and illegal carrying across the bor-
der of hazardous waste or other substances (Article 353b of the Criminal Code).
Those offences are not serious intentional crimes within the meaning of Article
93, point 7 of the Criminal Code, so they may only be investigated through
conventional evidence gathering methods. The Criminal Procedure Code allows
the investigation of all the remaining cross-border offences through special
intelligence means including through the new tools of controlled deliveries,
trusted transactions, and undercover officers, provided that the relevant facts
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cannot be established by any other means or their establishment involves ex-
ceptional difficulties.

Special Intelligence Means According to the
New Criminal Procedure Code

The new Criminal Procedure Code added to the list of special intelligence
means some new methods of evidence gathering designed to facilitate
the detection of and investigation into certain offences, mostly those
committed by organized crime. Those techniques are covered in detail
by the Law on Special Intelligence Means and include controlled deliveries,
trusted transactions, and investigation through an undercover officer.

"Under-cover officer”is defined as an officer of the competent services
authorized to make or keep contact with a controlled individual with a
view to obtaining or uncovering information about serious intentional
crimes and the organization of criminal activity.

"Controlled delivery”is defined as the import, export, carrying or transit
transportation by the controlled individual through the territory of the
country of an object of a criminal offence, with a view of detecting
those involved in a trans-border crime.

"Trusted transaction” is defined as the conclusion by an undercover
officer of an apparent sale or another type of transaction involving an
item with a view of gaining the trust of the other party involved in it.

Source: Law on Special Intelligence Mean:s.

The procedure for employing special intelligence means is laid down in detail
in the Criminal Procedure Code. The authorization is issued in advance by the
chair of the respective district court (or by a vice-chair authorized by the chair)
at the request of the prosecutor in charge of the case. By way of derogation, an
authorization might also be issued by the chair of the respective court of ap-
peal or by a vice-chair of that court authorized by the chair. Special intelligence
means may generally not be used for longer than two months but the initial
two-month period may be extended by the court through a new authoriza-
tion for four additional months at most.

As a matter of practice, employing special intelligence means in the investiga-
tion of cross-border offences is only relevant where the criminal activity under
investigation is organized or is in progress for a longer period of time, as is the
case with trafficking in human beings and narcotics, goods smuggling, etc.

Given that cross-border crimes are often committed by foreign nationals, the
pre-trial proceedings in such cases must also satisfy some special require-
ments for investigations against aliens. If a foreign national is arrested in the
course of an investigation, the competent authority must immediately notify
the Ministry of Foreign Affairs (Article 17(4) of the Criminal Procedure Code). Any
documents relevant to the investigation and drawn up in a foreign language
must be accompanied by a duly authenticated translation into Bulgarian or
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2.2. The Trial

a translator must be appointed (Article 134 of the Criminal Procedure Code). A
translator is involved whenever an individual participating in the proceedings
does not master Bulgarian and uses his or her mother tongue or another lan-
guage (Article 21(1) of the Criminal Procedure Code).*°

The trial phase of the proceedings is triggered by the bill of indictment drawn
up by the prosecutor (Article 247(1), point 1 of the Criminal Procedure Code).

Based on the general principle that criminal cases fall within the jurisdiction
of the court in whose judicial district the offence was committed (Article
36(1) of the Criminal Procedure Code), cross-border offences are tried by the
courts in border areas.*' When an offence is committed by a Bulgarian national
abroad (e.g. smuggling detected by the competent authorities of a neigh-
boring country), the criminal case would be heard by the court in the area in
Bulgaria where the defendant has his or her residence or, if he or she has no
residence, by the court in whose judicial district the pre-trial proceedings are
finalized (Article 37(1) of the Criminal Procedure Code). If the offence is commit-
ted by an alien abroad, the competent Bulgarian courts would be those in
Sofia (Article 37(2) of the Criminal Procedure Code).*?

Depending on the crime, the criminal case for it may be heard by a regional
or district court at first instance. Under the current rules the following typi-
cal cross-border offences fall within the jurisdiction of district courts: smug-
gling of goods and narcotics (Article 242 of the Criminal Code); carrying across
the border counterfeit currency, securities and payment cards (Article 244(1)
of the Criminal Code); and illegal exportation of a listed cultural monument
or a record forming part of the State Archive (Article 278(3) of the Criminal
Code). The district courts also handle at first instance the bribery and trade in
influence cases which are also in focus in this study due to the link between
cross-border criminality and corruption. Regional courts hear at first instance
the cases for trafficking in human beings (Articles 159a-159¢ of the Criminal
Code); illegal border crossing and smuggling of persons (Articles 279-280 of
the Criminal Code); illegal carrying across the border of hazardous waste or
other substances (Article 353b of the Criminal Code); and breaches of the im-
port and export arrangements applicable to currency valuables (Article 251 of
the Criminal Code).

The current rules on jurisdiction took effect on 29 April 2006. Before that juris-
diction was governed by the former Criminal Procedure Code (now repealed).

40 The costs for translation at the pre-trial stage are borne by the respective pre-trial authority (Arti-
cle 189(2) of the Criminal Procedure Code). However, if the proceedings finally result in a conviction,
such costs, as well as any other costs and expenses, are to be borne by the convicted individual.

41 Where perpetration starts in the judicial district of one court and continues in the district of an-
other court, jurisdiction goes to the court in whose district the offence is finalized (Article 36(2) of
the Criminal Procedure Code). Where the crime scene cannot be determined, the court competent
to try the case is the one in whose district the pre-trial stage ended (Article 36(3) of the Criminal
Procedure Code).

42 According to Article 5 of the Criminal Code, the Bulgarian criminal law applies to crimes committed

by foreigners abroad if the criminal act affects the interests of the Republic of Bulgaria or those of
a Bulgarian national.
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Between 2001 and 2006, jurisdiction was changed on several occasions which

affected inter alia the handling of cross-border offences (Table 3).

TABLE 3:

FOR THE PERIOD 2001-2006

INVESTIGATIVE AUTHORITIES FOR AND JURISDICTION OVER CASES FOR CROSS-BORDER OFFENCES

Source:

Period

Trafficking in human beings (Articles

159a-159c of the Criminal Code) #3

Goods smuggling
(Art. 242 of the Criminal Code)

Physical movements of counterfeit
currency, securities and payment
cards (Art. 244(1) of the Criminal
Code)

Foreign exchange violations
(Art. 251 of the Criminal Code)

Physical movement of listed
monuments or records
(Art. 278(3) of the Criminal Code)

lllegal border crossings and
smuggling of persons (Articles
279- 280 of the Criminal Code)

Physical movements of hazardous
waste or other substances
(Art. 353b of the Criminal Code)

01.05.2001 -
03.06.2003

01.01.2000 -
01.05.2001

03.06.2003 -
24.06.2003

24.06.2003 -
29.04.2006

Investigative police officers at the Ministry of Interior

Investigative
police officers
at the Ministry
of Interior and

the Customs
Regional courts

Investigators
Regional courts

Investigative police officers at the
Ministry of Interior
Regional courts

Investigative police officers at
the Ministry of Interior and the
Customs
Regional courts

Investigative police officers at the
Ministry of Interior
Regional courts

Regional courts

Investigators /
Investigative
police officers
at the Ministry
of Interior and
the Customs
District courts

Investigative
police officers
at the Ministry
of Interior and

the Customs
Regional courts

Investigators
District courts

Investigators
/ Investigative
police officers
at the Ministry
of Interior and

the Customs

District courts

Investigative
police officers
at the Ministry
of Interior and

the Customs
Regional courts

Investigators
District courts

Investigative police officers at the Ministry of Interior

Regional courts

Investigative police officers at the Ministry of Interior

Regional courts

Center for the Study of Democracy.

Post -
29.4.2006

Investigative
police officers
at the Ministry

of Interior

District courts

Investigative
police officers
at the Ministry

of Interior

District courts

Investigative
police officers
at the Ministry

of Interior
Regional courts

Investigative
police officers
at the Ministry

of Interior
District courts

- Before 2003, all cross-border crimes were handled by the regional courts at
first instance. The amendments to the Criminal Procedure Code enacted in
June 2003 placed the cases for illegal carrying across the border of coun-
terfeit currency, securities and payment cards (Article 244(1) of the Criminal
Code) and of listed cultural monuments or archive records (Article 278(3)
of the Criminal Code) within the jurisdiction of district courts. The same

4 Trafficking in human beings was criminalized in 2002.
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change extended to smuggling cases (Article 242 of the Criminal Code) and
to foreign exchange violations (Article 251 of the Criminal Code). However,
less than a month after the amendments were enacted the cases for the
latter two offences moved back to the regional courts.

The entry into force of the new Criminal Procedure Code in April 2006 in-
cluded the smuggling of goods and narcotics, which had been heard by
regional courts at first instance, in the remit of the district courts.

A court would handle the above cases in different chambers, depending on
the seriousness of the offence in question.**

If the offence carries less than five years imprisonment or a lighter penalty,
the case is tried by a single judge (Article 28(1), point 1 of the Criminal Pro-
cedure Code). The cross-border crimes pertaining to that category are the
illegal carrying across the border of listed cultural monuments or archive
records (Article 278(3) of the Criminal Code); illegal crossing of the border,
unless there is a repeated offence (Article 279(1) of the Criminal Code); illegal
carrying across the border of hazardous waste or other substances (Article
353b of the Criminal Code); preparation towards smuggling of narcotics (Ar-
ticle 242(9) of the Criminal Code); and preparation towards illegally crossing
the border (Article 279(4) of the Criminal Code).

If the offence carries between five and fifteen years imprisonment, the case
is tried by a chamber composed of a judge and two assessors (Article
28(1), point 2 of the Criminal Procedure Code). The cross-border offences un-
der this heading are all remaining offences which are not to be tried by a
sole judge or by a grand chamber.

If the offence carries at least fifteen years imprisonment or a heavier pen-
alty, the case must be tried by a grand chamber consisting of two judges
and three assessors (Article 28(1), point 3 of the Criminal Code). In terms
of border-related cases, grand chambers handle only the smuggling of nar-
cotic substances, their analogues, precursors or facilities or materials for the
production of narcotic substances, where the subject-matter of the offence
if of particularly large proportions and the case is particularly serious (Ar-
ticle 242(4) of the Criminal Code).

Where an appeal is lodged against the sentence in the case, the court of
intermediary appeal and the court of final appeal sit in chambers of three
judges (Article 28(2) and (3) of the Criminal Procedure Code).

4 The criteria for appointing the members of the court chamber have not changed over the past 15
years and were taken over by the new Criminal Procedure Code.
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CHAPTER TWO.

DISTINCT FEATURES OF CROSS-

BORDER CRIMINALITY ALONG
BULGARIA’S BORDERS WITH TURKEY
AND MACEDONIA, AND ALONG THE
SOUTHERN BLACK SEA BORDER

1. GENERAL REMARKS

The analysis of cross-border criminality in the areas that straddle the borders
with Turkey, Macedonia and the southern Black Sea region reveals a number
of common features and problems. And yet, it is equally possible to single out
some specificities that only affect this or that individual area.

A common characteristic of all border areas is that the prevailing type of
crimes detected, investigated and prosecuted by the competent authorities
are illegal border crossings and smuggling of persons, on the one hand,
and smuggling of goods and narcotics, on the other hand. The criminal
proceedings for those offences account for over 98 per cent of all proceedings
for cross-border crimes instituted by the regional courts in Svilengrad, Malko

CHART 4:

RELATIVE SHARE OF TRIALS FOR CROSS-BORDER CRIMES INSTITUTED ALONG THE BORDERS
WITH TURKEY AND MIACEDONIA AND ALONG THE SOUTHERN BLACK SEA BORDER, BY TYPE OF
OFFENCE, FOR THE PERIOD 2001-2006

Carrying across
the border
counterfeit
currency, lllegal carrying
Trafficking in securities and | |across the border
) human beings | | payment cards of hazardous
Smuggling 0.8% 0.9 % substances
25.4 % 0.0 %

Note:
Source:

Illegal border
crossing
and smuggling
of persons

72.8%

Data for 2006 do not cover the entire calendar year.
The regional courts in Svilengrad, Malko Tarnovo, Kyustendil, Burgas, Nesebar,

Pomorie, and Tsarevo.

Tarnovo, Kyustendil, Burgas, Nese-
bar, Pomorie, and Tsarevo (Chart
4). The other types of cross-bor-
der crimes (trafficking in human
beings, illegal carrying across the
border of counterfeit currency,
securities and payment cards,
exportation of listed cultural
monuments and archive records,
illegal carrying across the border
of hazardous substances, etc.) are
of relatively minor importance to
the above areas, and in some of
those areas no such offences have
been detected at all over the past
six years. Out of all cross-border
crimes analyzed so far, the ille-
gal carrying across the border of
hazardous waste and substances
is the only offence for which no
criminal proceedings have been
instituted in any of the areas
along the borders with Turkey or
Macedonia or the southern Black
Sea border.
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In all areas specified, as well as country-wide, the cross-border offences most
frequently detected and prosecuted are illegal crossing of the border and
smuggling of persons. During the last six years those offences have amount-
ed to more than 72 per cent of all cross-border crimes punished by the com-
petent authorities in the areas along Bulgaria’s borders with Turkey and Mace-
donia, and along the southern Black Sea border. A comparison with the total
number of such offences in the country, however, shows that between 2001
and 2005 the persons sentenced for illegal migration along those borders were
10.7 per cent of all persons sentenced for that offence in Bulgaria. The other
cases of illegal entry into or exit from the country were detected at other fron-
tiers, inter alia those with Greece and Romania; the latter became on 1 January
2007 internal EU borders, so the controls there will be looser in future.

The second most frequent crimes, smuggling of goods and narcotics, ac-
count for nearly a quarter of the total number of criminal cases for cross-bor-
der offences in the areas under examination. However, if we compare those
data with nation-wide statistics, the prevalent number of persons sentenced
for smuggling between 2001 and 2005 actually committed the offences along
the borders with Turkey (58.7 per cent) and Macedonia (10.3 per cent).

A notable peculiarity of cross-border offences in the areas in question is that
the defendants and, hence, those convicted, are often not Bulgarian na-
tionals. This is particularly true of the areas close to the border with Turkey
where more than half of the defendants over the past six years have been
foreign nationals. As regards the other borders, the number of aliens is smaller
than that of Bulgarian nationals but still accounts for a substantial percentage
of the total number of defendants and convicted persons.
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2. CROSS-BORDER CRIMINALITY ALONG
THE BORDER WITH TURKEY

Elhovo Regional Border Section

The protected area consists of the territories of the following municipali-
ties: Tsarevo, Malko Tarnovo, Sredets, Bolyarovo, Elhovo, Topolovgrad, and
Svilengrad. In terms of surface and lay, the terrain is woody and moder-
ately rough.

The climate is mild, with no sharp temperature fluctuations, except for
the territory of Malko Tarnovo border police station where temperatures
may change abruptly and winters are lengthier. The Rezovska, Tundzha,
and Maritsa rivers are of particular relevance to the protection of the state
border there.

The road network in the wider area is in good state of repair. The roads
connecting the border police departments with the regional border sec-
tion belong to the Category | National Road Network and are easy to pass
throughout the year. They are maintained accordingly by the local road
agencies in Malko Tarnovo, Sredets, Elhovo, and Svilengrad.

The population of the territory is concentrated in the towns of Malko Tar-
novo, Sredets, Bolyarovo, Elhovo, Topolovgrad, Lyubimets, and Svilengrad.

The most important roads are E80 (Haskovo-Svilnegrad); E87 (Burgas-
Malko Tarnovo); and the road Elhovo-Lesovo because of the three bor-
der check-points with Turkey, viz. Malko Tarnovo, Kapitan Andreevo, and
Lessovo.

Source: General Border Police Directorate, Ministry of Interior (http.//www.nsgp.mvr.bg)..

The most typical violations found along the border with Turkey are illegal cross-
ing of the border and smuggling. The offences are concentrated mainly near
Svilengrad which hosts Kapitan Andreevo, one of the largest border check-
points in Europe. In the case law of Svilengrad Regional Court illegal migration
and smuggling cases amount to more than half of all the criminal proceedings
instituted in the past six years. In the region of Malko Tarnovo, which has the
second largest border crossing point on the Bulgarian-Turkish border, the of-
fences are considerably fewer. The majority of detected illegal migration cases
end by inflicting criminal sanctions on the offenders and the offence is nor-
mally classified as an illegal crossing or smuggling of persons. Trafficking in
human beings is in fact rarer. The majority of smuggling cases are channeled
through administrative procedures and no criminal proceedings are instituted.
The remaining typical cross-border crimes, such as carrying across the bor-
der counterfeit currency, securities, payment cards, listed cultural monuments,
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2.1. lllegal Migration

hazardous waste, etc,, occur less frequently and such criminal proceedings are
very few indeed.

The cross-border offence most frequently prosecuted along the border with
Turkey is illegal migration. Due to its geographic location, the Bulgarian-Turkish
border is amongst the riskiest in terms of illegal crossings, especially inward
ones. Only between 1 January 2004 and 31 August 2006 the police officers
from the Regional Police Section in Elhovo stopped at the border over 10,000
foreign nationals for established border control violations. During the same
period, nearly 2,000 other people were detained for attempted illegal border
crossings; one-fourth of them had tried to enter Bulgaria across the so-called
"green border”, i.e. outside the border crossing points (Table 4).

TABLE 4:

BORDER CONTROL VIOLATIONS AND INDIVIDUALS ARRESTED IN THE TERRITORY OF ELHOVO
REGIONAL BORDER SECTION FOR THE PERIOD JANUARY 2001—AucusT 2006

Source:

Year

Foreign nationals refused entry
into Bulgaria due to border control
violations

Attempted illegal border crossings
outside border check-points

Persons arrested during attempted
illegal border crossings outside
border check-points

Persons arrested upon attempted
illegal crossings at border check-
points

Cases of illegal migration (Articles
279-280 of the Criminal Code) and
document-related offences (Articles
308, 316 and 318 of the Criminal
Code) forwarded to the prosecution
office with recommendation to
submit case to court

Note:

Ministry of Interior.

The Ministry of Interior has no detailed information on the border control violations in the area of Elhovo Regional Border
Section as regards 2001, 2002 and 2003.

2001 2002 2003 2004 2005 2006 Total

n/a n/a n/a 4,394 3,666 2,060
n/a n/a n/a 75 80 30 185

n/a n/a n/a 193 186 47 426

n/a n/a n/a 551 501 379 1,431

191 59 80 105 127 89 651

The data of the Regional Prosecution Office in Svilengrad, which has in its
district the Kapitan Andreevo border check-point, shows that from January
2001 to September 2006 a total of 775 pre-trial proceedings were instituted
and 606 bills of indictment were presented to court against 953 defendants.
The information from Svilengrad Regional Court for the same period is that 620
trials were opened and a total of 958 individuals were convicted, of which 543
were foreign nationals and stateless persons (Table 5). lllegal border crossing
cases prevailed while smuggling of persons cases were significantly fewer and
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the aggravated definition relating to organized crime (smuggling of people
organized by a group or organization, Article 280(2), point 5 of the Criminal

Code) has not been applied in practice.

TABLE 5: CRIMINAL PROCEEDINGS AND INDIVIDUALS CONVICTED OF ILLEGAL CROSSING OF THE BORDER
AND SMUGGLING OF PERSONS (ARTICLES 279—-280 ofF THE CRIMINAL CODE) IN SVILENGRAD
JUDICIAL DISTRICT FOR THE PERIOD JANUARY 2001- SEPTEMBER 2006
Year 2001 2002 2003 2004 2005 2006
Instituted pre-trial proceedings 215 76 110 140 149 85
Suspend.ed / terminated pre-trial 58 % 3 )8 18 8
proceedings
Bills of indictment presented to court 147 56 103 17 110 73
Defendants 170 80 139 194 196 174
Foreign defendants 24 19 102 161 168 147
Instituted trials 150 59 100 116 123 72
Suspended / terminated trials 4/39 1/16 0/82 0/74 0/67 0/62
Trials resolved by conviction / acquittal 145/1 75/1 105/0 120/5 126/1 72/0
Convicted / acquitted individuals 177/ 103/1 130/0 207/5 201/3 140/0
Comiitetsel/ aesidies iorEign medenzs | 20/0 101/0 153/0 178/0 79/0
and stateless individuals
Persons W|th admlnlstrat|v§ penaltles 0 0 0 0 0 0
under Article 78a of the Criminal Code
Agreements made (plea bargaining) 34 15 80 72 64 55
Sentences appealed against " 10 1 8 6 2

Source:

Svilengrad Regional Prosecution Office; Svilengrad Regional Court.

Total

775

606
953
621
620
5/340
643/8

958/10

543/0

320
38

lllegal migration cases are amongst those most frequently heard by the Re-
gional Court in Svilengrad. In 2005, illegal border crossing and smuggling of
persons proceedings stood at 44.1 per cent of all criminal cases referred to that
court. The large number of such cases also contributes to the heavier workload
of Svilengrad Regional Court compared to that of other similarly-sized regional

courts.

While these are the most frequently prosecuted cross-border offences in the
region of Svilengrad, illegal border crossings and smuggling of persons are
not exclusively concentrated in that region. The persons convicted of that
offence by Svilengrad Regional Court between 2001 and 2005 were 8.1 per
cent of the total number of individuals sentenced for the same offence coun-
try-wide (Chart 5). Many instances of illegal migration occur at other border
check-points. This is also true for the borders with Romania and Greece which
became internal borders of the European Union on 1 January 2007 and will be

stripped of their tight border controls.
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(ArTICLES 279-280 oF THE CRIMINAL CODE) IN SVILENGRAD JUDICIAL DISTRICT FOR THE
PERIOD JANUARY 2001-SepTEMBER 2006

CHART 5: PERCENTAGE OF INDIVIDUALS CONVICTED OF ILLEGAL CROSSING OF THE BORDER AND
SMUGGLING OF PERSONS (ARTICLES 279-280 oF THE CRIMINAL CODE) BY SVILENGRAD
ReGioNAL COURT FOR THE PERIOD 2001-2005
3000 30
2800
2500 + 2391 +25
1934
2000 + % 420
1620
1500 + 1367 115
05 10,7
1 b s 1
1000 i\\;8,7 10
6,3
6,4
500 + o T 5
177 103 130 207
T 0
2001 2002 2003 2004 2005
o Individuals convicted country-wide
o Individuals convicted by Svilengrad Regional Court
-4 Percentage of individuals convicted by Svilengrad Regional Court
Source:  National Statistical Institute, Svilengrad Regional Court.
CHART 6:  INDIVIDUALS CONVICTED OF ILLEGAL CROSSING OF THE BORDER AND SMUGGLING OF PERSONS

Source:

Convicted

foreign
. nationals
Convicted
0
Bulgarian 43.3%

nationals
56.7 %

Svilengrad Regional Court.

The border with Turkey is risky in
terms of illegal migration into
or across Bulgaria. Because of its
special geographic location that
border is amongst those most
often used for illegal crossings by
emigrants from the Middle East,
Central Asia and Africa on their
way to Western and Central Eu-
rope. As to the illegal emigration
of Bulgarian nationals to other
countries, it is equally often en-
countered at the other Bulgarian
borders, as many emigrants aim
at other European countries.

These circumstances explain why
the foreign nationals and state-
less persons sentenced for il-
legal crossing of the border or
smuggling of persons outnum-
ber the Bulgarian nationals
convicted of such offences during
the past few years in the region of
Svilengrad (Chart 6).

Moreover, the increase in the
number of aliens investigated for
and convicted of illegal migration
has been more than fifteen-fold
in recent years (Chart 7). While
the convicted aliens were only 12
in 2001 (6.7 per cent of all defen-
dants convicted of that offence
by Svilengrad Regional Court), in
2005 they were 178 (88.6 per cent
of the total number of those con-
victed).

When analyzing the illegal migration criminal cases in the region of Svilengrad,
another factor should be mentioned as well: in spite of the recurring border
control violations quite a few criminal proceedings (primarily against individu-
als of Kurdish and Iraqgi descent®) are discontinued as the offenders avail of
their right to seek asylum in Bulgaria. Bulgarian legislation (Article 279(5) of
the Criminal Code) precludes the punishment of individuals having entered the
country in order to avail of their right of asylum according to the Constitution.

4 Thus, in 2005 there were two cases for illegal migration in the area of Svilengrad involving 25 indi-
viduals (nationals of Irag) and three smugglers (two Iragis having refugee status in Bulgaria, who
are now in Sofia Prison, and one Bulgarian national who is under house arrest).
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CHART 7: INDIVIDUALS CONVICTED OF ILLEGAL CROSSING OF THE BORDER AND SMUGGLING OF PERSONS E—— A Striking faCt iS that the con-
(ARTICLES 279-280 OF THE CRIMINAL CODE) BY SVILENGRAD REGIONAL COURT FOR THE victions by far outnumber the
PERIOD JANUARY 2001-SepTEMBER 2006 acquittals. Throughout the peri-
od in question, 99 per cent of the
200 ke sentences returned were actually
180" | 165 convictions and in the cases of
153 . .
160 - foreign defendants the convic-
140 tion rate was even 100 per cent.
0 | No foreign national or stateless
101 . .

1 - — person has been acquitted in a
100 1y — — 7 criminal proceeding for an illegal

80 || - 61 crossing of the border.

60 | 3
40 - =l 23 The majority of the cases were re-
. 12 D F solved at first instance without
ﬂvD - D e O W O O further appeals before the higher
0 T T T .

5001 5002 5003 2004 5005 2006 courts. Very few first-instance
O Bulgarian nationals O Foreign nationals and stateless persons sentences (jUSt 5.8 per cent)
were challenged. It is disturbing,
Sources:  Svilengrad Regional Court. though, that more than a quarter

of the first-instance sentences ap-

pealed against were reversed (in
whole or in part) or modified by
the higher court.

The area around the second largest border check-point along the border with
Turkey, near Malko Tarnovo, has appreciably fewer illegal border crossing and
smuggling of persons cases. This is partly due to the less advantageous natural
conditions (impassable relief, harsher winters, poorer road infrastructure, etc.)
in the region of Malko Tarnovo compared to those around Svilengrad. On the
other hand, the border here is not sufficiently protected, yet it is not so pro-
fessionally guarded, a situation that has its latent risks for the future. In 1997,
the military defense of the borders was abolished*® and there are no longer
soldiers but only border police officials at the border guard posts. The border
police do not guard the border permanently but only go to the posts once or
twice a week.

The data of the Regional Prosecution Office in Malko Tarnovo show that 41 pre-
trial proceedings between 2001 and 2006 were launched for border-related
offences (36 for illegal border crossings and 5 for smuggling of persons), and
all of them ended up in convictions. The information provided by the Regional
Court in Malko Tarnovo shows that during that period 57 trials were instituted
against 69 defendants of which 10 were foreign nationals. The prevailing num-
ber of cases concerned border crossings by Bulgarian nationals or persons of

46 Article 62(1) of the Law on the Defense and Armed Forces of the Republic of Bulgaria provides that the
state border shall be guarded and border controls shall be carried out by the Border Police. Before
the amendment of 1997 those tasks had been entrusted to the Border Troops.
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2.2. Smuggling of Goods
and Narcotics

Turkish descent. After Turkey abolished the visa requirements,* another trend
has surfaced as well: attempts by individuals from Afghanistan and other Arab
countries to enter Bulgaria. The instances of green border crossings are be-
coming fewer and smuggling of persons, too, is turning into a rarer occurrence.
There have been, however, crossings by groups of people, primarily aliens (Af-
ghanis, Iranians, etc.) who cross Bulgaria in transit on the way to Western Eu-
rope. There have also been crossings by pregnant women moving primarily
into Greece who have delivered their babies there and sold them.

Following illegal migration, the smuggling of goods and narcotics is the sec-
ond most frequent cross-border crime in the region adjacent the border with
Turkey. The border check-point of Kapitan Andreevo is used to route the major
flows of illegal drugs from Turkey to Western Europe, as well as of illegal im-
ports from Turkey and the Middle East into Bulgaria.*®

The smuggling of narcotics grows in parallel to the growing production of
synthetic drugs, and the investigation is becoming ever more difficult. The
change in government in Afghanistan has resulted inter alia in a nearly seven-
fold increase in heroin production, further to the expansion of poppy fields.
The increased supply pulls prices down, including in Western Europe. While
heroin mainly flows from Asia into Europe, synthetic drugs and amphetamines
move in the opposite direction.

Narcotics are also smuggled across the green border, i.e. the territory between
the geographic border (Kapitan Andreevo) and the border control (Svilengrad).
The lack of a border railway station frustrates control as the train passengers
are not checked at the border itself. In the event of smuggling, the 15-kilo-
meter "green border” with Turkey is often used as it is not guarded and the
goods or narcotics, as the case may be, could be thrown out while the train is
in motion.

Between January 2001 and September 2006 the region of Svilengrad, which
hosts Kapitan Andreevo border check-point, saw a total of 308 pre-trial pro-
ceedings opened for smuggling; 154 bills of indictment were presented to the
court against 178 defendants; a total of 169 convictions were returned and 183
persons were convicted (Table 6).

4 Visa Agreement between the Government of the Republic of Bulgaria and the Government of the Repub-

lic of Turkey (approved by Decision of the Council of Ministers No. 111 of 1993. In force as from 16
April 1993 (on an interim basis) and as from 17 May 1993 (indefinitely). Published by the Ministry
for Foreign Affairs, SG, issue 47 of 4.06.1993, am., issue 106 of 3.12.2004, in force for Bulgaria as from
15 September 2004.

4 For more details on drugs trafficking and goods smuggling across Kapitan Andreevo border

check-point, see Transportation, Smuggling and Organized Crime, Center for the Study of Democ-
racy, Sofia, 2004, pp. 95-101.
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TABLE 6: CRIMINAL PROCEEDINGS FOR AND INDIVIDUALS CONVICTED OF SMUGGLING OF GOODS AND

NARCOTICS (ARTICLES 242—-242A oF THE CRIMINAL CODE) IN SVILENGRAD JUDICIAL DISTRICT
FOR THE PERIOD JANUARY 2001-SEPTEMBER 2006
Year 2001 2002 2003 2004 2005 2006 Total
Instituted pre-trial proceedings 78 48 50 39 63 30 308
Suspend.ed / terminated pre-trial 38 19 10 . o8 3 109
proceedings
Bills of indictment presented to court 32 25 27 29 33 8 154
Defendants (foreign defendants) 35(22) 29 (19) 36 (19) 31 (20) 37 (20) 10 (8) 178 (108)
Instituted trials 63 31 30 35 30 11 200
Suspended / terminated trials 1/27 0/9 0/17 1/15 014 0/5 2/87
Trials resolved by conviction / acquittal 51/2 31/0 27/2 23/2 26/5 11/ 169/12
Convicted / acquitted individuals 50/3 32/0 35/3 27/2 27/5 12/1 183/14
Clommieizsel/ QuEiiEe T RIS | e/ 26/0 20/0 10/1 17/2 8/0 121/6
and stateless individuals
Individuals with administrative
penalties under Article 78a of the 0 0 0 0 0 0 0
Criminal Code
Agreements made (plea bargaining) 13 4 14 11 12 3 57
Sentences appealed against 24 8 9 15 11 2 69
Source:  Svilengrad Regional Prosecution Office, Svilengrad Regional Court
Many of the criminal cases for
CHART 8 PERCENTAGE OF INDIVIDUALS CONVICTED OF SMUGGLING BY SVILENGRAD REGIONAL COURT — . . . . .
FOR THE PERIOD 2001-2005 smuggling in Bulgaria originate in
the region of Svilengrad. Between
120 100 2001 and 2005 nearly half (46.5
|90 per cent) of the persons convicted
1004 793 2 e of smuggling in this country were
- convicted exactly by the court
1 54,2 ] 71 oo in Svilengrad. Recently, however,
63 N there has been an upward trend
60 - — r 50 . .
50 = s in criminal cases for goods smug-
201 2 73 L4 [0 gling at other Bulgarian borders
32 — w 13 as well, so the percentage of pro-
301 20 ceedings in the region of Svilen-
10 grad has gradually come down.
, 0 While in 2001 794 per cent of all
2001 2002 2003 2004 2005 ]
o Individuals convicted country-wide defendants convicted of Smug-
o0 Individuals convicted by Svilengrad Regional Court g|]ng were found guilty by the
-4 Percentage of individuals convicted by Svilengrad Regional Court ; . . .
Regional Court in Svilengrad, in
Source:  National Statistical Institute; Svilengrad Regional Court. 2005 the number dropped to 38

per cent (Chart 8).
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Cases of smuggling at the Regional Court in Svilengrad are noticeably fewer than
those for illegal border crossing or smuggling of persons and accounted for only
10.8 per cent of all criminal cases instituted by that court in 2005. The limited
number of criminal proceedings for smuggling is completely out of proportion
to the instances of goods smuggling detected in fact. Between January 2001
and August 2006, over ten thousand administrative liability files were opened
by the Territorial Customs Department in Svilengrad and nearly nine thousand
penalty warrants were issued for established customs control violations (Table 7).
However, only 365 files were forwarded to the prosecution office or to investiga-
tive police officers at the Ministry of Interior based on available data for customs
crimes, and of those, only six related to smuggling. In the end of the day, despite
the huge number of customs violations found, only 308 pre-trial proceedings for
smuggling were instituted and only 200 criminal cases made it to court.

TaBLE 7:  CUSTOMS AND FOREIGN EXCHANGE VIOLATIONS IN THE REGION OF SVILENGRAD TERRITORIAL
CusToMs DEPARTMENT FOR THE PERIOD JANUARY 2001-AucusT 2006

Year 2001 2002 2003 2004 2005 2006 Total

Administrative liability files opened 786 1,084 1,436 1,376 2,733 2,787 10,202
For established customs violations 764 1,064 1,424 1,358 2,714 2,777 10,101
For established foreign exchange 22 20 12 18 19 10 101
violations

Penalty warrants issued 622 955 1,340 1,184 2,189 2,483 8,773
For established customs violations 614 953 1,333 1177 2,185 2,478 8,740
For established foreign exchange 8 2 7 7 4 5 33
violations

Files forwarded to the prosecution

office or to an investigative police 104 116 38 40 35 32 365

officer on suspicion of customs crime

Cases forwarded to the prosecution 17 22 9 15 17 7 87

office or other competent authority

- Aggravated goods smuggling 0 3 1 1 1 0 6
Carrying across the border 0 0 0 2 0 1 3
counterfeit currency, securities and
payment cards
Foreign exchange violations 17 18 8 12 15 6 76
Carrying across the border 0 0 0 0 0 0 0
hazardous waste, toxic chemical
substances, bio agents, toxins and
radioactive substances
Export of listed cultural 0 1 0 0 1 0 2
monuments

Source:  Svilengrad Territorial Customs Department

The key reason explaining the insignificant number of cases for smuggling in
the area of Svilengrad, as well as in any other border area, is the legal frame-
work of goods smuggling which defines the act of smuggling as a criminal
offence only in a few cases specified by the law. While the carrying across the
border of narcotic substances (including analogues, precursors and materials
for the production of such substances) almost inevitably qualifies as a criminal
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offence if the authorization required is not there (except in petty cases), the
situation with goods smuggling differs in that the transfer of items without
the knowledge and authorization of customs is a crime only when at least one
of the additional requirements listed in the law is satisfied. Practice has shown
that the majority of offenders receive an administrative penalty and very
few of them face criminal liability. This stems primarily from the imperfect legal
framework of smuggling and from the lack of unambiguous criteria for defin-
ing an individual case as a crime or as an administrative violation.

Noticeably, there has been some growth in the smuggling of narcotics by for-
eign nationals in the region of Svilengrad. Still, goods smuggling continues to
prevail but its dynamics cannot be analyzed one-sidedly. In the great number
of cases itis punished as an administrative violation, and the number of goods
smuggling-related administrative violations has been decreasing. This is par-
ticularly true of the phenomenon known as "peddlar trade” which has been
reduced inter alia by the restrictions introduced by Turkey, such as prohibitions
on the movement of motor vehicles with gas installations, naphtha trucks, the
alternation of odd and even number plates on specific days, certification of tax
invoices, etc.

As in the case with illegal migration, most defendants (60.7 per cent) and con-
victed individuals (66.1 per cent) of smuggling were not Bulgarian nationals.
The convictions again outnumbered substantially the acquittals and account-
ed for 93.4 per cent of the total number of sentences returned. Compared to
illegal border crossing cases, a larger number of smuggling sentences (38.1
per cent) were appealed against, and in almost one third of the cases (28.9 per
cent) the higher court reversed the first-instance sentence in whole or in part.

In the region of Malko Tarnovo smuggling cases also come second in terms
of criminal cases (after illegal border crossings and smuggling of persons) but
are still far fewer than the criminal proceedings in Svilengrad. The reasons are
the same as in the case of illegal migration and relate mainly to the disad-
vantageous natural and infrastructural conditions. From 2001 to 2006, the Re-
gional Prosecution Office in Malko Tarnovo opened 46 pre-trial proceedings
for smuggling; all of them were presented to court through bills of indictment
and, except for one case, which was still pending at the time of writing, all trials
ended in convictions. Twenty-five out of 46 defendants were foreign nation-
als. After the new Criminal Procedure Code came into effect, three instances of
aggravated goods smuggling were detected which, under the new rules, fall
within the jurisdiction of the District Prosecution Office and the District Court
in Burgas.

The item most frequently smuggled is gold moved from Turkey into Bulgaria.
Flowers are occasionally smuggled as well, especially on the days preceding
some holidays. The smuggling of narcotics comes down to a few incidental
instances of trafficking in heroin, although the quantities smuggled have been
very large. Most recently, synthetic drugs (amphetamines) have become more
popular as items to be smuggled and there have been a few cases of smug-
gled precursors. The bulk of narcotics smuggling near Malko Tarnovo is orga-
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2.3. Trafficking in Human
Beings

nized and involves mainly aliens, i.e. Turkish nationals (including some people
of Bulgarian descent living in Turkey), Romanians as well as Bulgarians.

A major problem frustrating the prosecution of goods smuggling in the area
adjacent to the Turkish border is the lack of criminal proceedings and con-
victions against persons who act as intermediaries in the perpetration of
the crime or the violation. Such individuals, also known in the region as "guide-
women’, offer all-inclusive services in relation to the illegal imports from Tur-
key, including a problem-free crossing of the border*

Trafficking cases are few and far between and do not shape the structure of
criminality in the area along the Turkish border. Some instances, however, have
been far from negligible, such as the trafficking of people into Turkey for the
purpose of organ (kidneys) removal.

Trafficking in human beings (most frequently Kurds) takes place across the bor-
der check-points but without the required permission, and the victims are hid-
den in different ways. No links have been revealed between the "smugglers”
and organized crime, so the offences are most often prosecuted according to
the basic definitions contained in the Criminal Code.

According to the data of the Regional Prosecution Office in Svilengrad from
January 2001 to September 2006 six pre-trial proceedings were instituted in
the region of Svilengrad for trafficking in human beings, and two bills of
indictment were presented to court against eight defendants (all of them Bul-
garian nationals). During the same period, two trials were instituted at Svilen-
grad Regional Court, one of which resulted in a conviction, with four convicted
individuals (Table 8).

During the same period, not a single pre-trial proceeding was instituted for
trafficking in human beings in the region of Malko Tarnovo. One proceeding
was transferred by the Regional Prosecution Office in Shumen and was sub-
mitted to court. As a result, a trial was instituted against three defendants two
of whom plea bargained.

Cases for trafficking in human beings in the region of Malko Tarnovo account
for less than 1 per cent of all criminal cases. The bulk of the crimes involve il-
legal border crossing and smuggling of persons. In the not-so-distant past,
when the visa arrangements were still in place, many Bulgarians were trying to
cross illegally into Turkey. They were often arrested by the Turkish authorities
and returned to Bulgaria on the basis of statements of findings drawn up by a
joint Bulgarian-Turkish commission set up under the Bulgarian-Turkish agree-
ment on returning people and animals. Hence, no trials were instituted against
those perpetrators in Turkey but the cases were heard in Bulgaria.

49 For more details on the role of "guide-women” in goods smuggling across the border with Turkey,
see Transportation, Smuggling and Organized Crime, Center for the Study of Democracy, Sofia, 2004,
pp. 49-51.
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TaBLE 8: CRIMINAL PROCEEDINGS, INDICTMENTS PRESENTED TO COURT AND DEFENDANTS CONVICTED OF

TRAFFICKING IN HUMAN BEINGS (ARTICLES 159A—159¢ oF THE CRIMINAL CODE) IN SVILENGRAD

JUDICIAL REGION FOR THE PERIOD JANUARY 2001-SEPTEMBER 2006
Year 2002 2003 2004 2005 2006 Total
Instituted pre-trial proceedings 1 2 0 1 2 6
Suspended / terminated pre-trial proceedings 0 2 0 1 0 3
Bills of indictment presented to court 1 1 0 0 0 2
Defendants (foreign defendants) 4(0) 4(0) 0 0 0 8(0)
Instituted trials 1 1 0 0 0 2
Suspended / terminated trials 0 0 0 0 0 0
Trials resolved by conviction / acquittal 1/0 0 0 0 0 1/0
Convicted / acquitted individuals 4/0 0 0 0 0 4/0
Convicted (acquitted) foreign nationals 0 0 0 0 0 0
Individuals with administrative penalties under 0 0 0 0 0 0
Article 78a of the Criminal Code
Agreements made (plea bargaining) 0 0 0 0 0 0
Sentences appealed against 0 0 0 0 0 0

Source:  Svilengrad Regional Prosecution Office, Svilengrad Regional Court

2.4. Other Cross-Border
Offences

Trafficking in human beings, quite like pimping and prostitution, is organized
in advance. Prostitutes are rarely trafficked into Turkey and the Arab countries
which explains the existence of only sporadic trafficking cases in the region
of Malko Tarnovo (although serious occurrences are seen sometimes, like the
case when a whole bus was detected with girls and women from Russia, Po-
land, etc.). In most cases, though, trafficking victims cross other borders, their
groups being initially gathered in Albania, Macedonia and Serbia. Bulgarian
women are also recruited and fall victims to human traffickers.

Between January 2001 and September 2006, a total of ten pre-trial proceed-
ings were opened in the region of Svilengrad for carrying across the border
counterfeit currency, securities and payment cards; only one bill of indictment
was presented to court, one sentence was returned and one person was con-
victed (Table 9). During the same period, there was no single proceeding for
such an offence in the region of Malko Tarnovo.

In the majority of cases the carrying across the border (import and export)
of larger amounts of foreign currency than those allowed constitutes an ad-
ministrative violation punishable following an administrative procedure. In the
region of Malko Tarnovo, however, there have been six serious cases of foreign
exchange violations in the past few years involving primarily foreign curren-
cies, gold and silver articles. The offenders were mainly foreigners, most of
them Turkish nationals owning jewellery shops in the region of Burgas.



56

REINFORCING CRIMINAL JUSTICE IN BORDER DISTRICTS

TaBLE 9:  CRIMINAL PROCEEDINGS, BILLS OF INDICTMENTS PRESENTED TO COURT AND DEFENDANTS

DISTRICT FOR THE PERIOD JANUARY 2001-SEPTEMBER 2006

Year

Instituted pre-trial proceedings

Suspended / terminated pre-trial
proceedings

Bills of indictment

Defendants (foreign defendants)
Instituted trials

Suspended / terminated trials

Trials resolved by conviction / acquittal
Convicted / acquitted individuals

Convicted / acquitted foreign nationals
and stateless individuals

Individuals with administrative
penalties under Article 78a of the
Criminal Code

Agreements made (plea bargaining)

CONVICTED OF ILLEGAL CARRYING ACROSS THE BORDER OF COUNTERFEIT CURRENCY, SECURITIES
AND PAYMENT CARDS (ARTICLE 244(1) oF THE CRIMINAL CODE) IN SVILENGRAD JUDICIAL
2001 2002 2003 2004 2005 2006 Total
4 2 3 1 0 0 10
3 0 0 0 0 0 3
1 0 0 0 0 0 L
1(0) 0 0 0 0 0 1(0)
1 0 0 0 0 0 1
0 0 0 0 0 0 0
0 0 0 1/0 0 0 1/0
0 0 0 1/0 0 0 1/0
0 0 0 0 0 0 0
0 0 0 0 0 0 0
0 0 0 0 0 0 0
0 0 0 0 0 0 0

Sentences appealed against

Source:  Svilengrad Regional Prosecution Office, Svilengrad Regional Court.

There have been no criminal proceedings in the past few years for illegal carrying
across the border of hazardous substances or for unauthorized exportation of listed
cultural monuments along the border with Turkey.

The information of the District Investigation Service in Haskovo suggests that, across
the region, several cases of illegal exportation of listed cultural monuments and
archive records have been detected and investigated. Between January 2003 and
September 2006 eight pre-trial proceedings for such offences against 20 defen-
dants (including one foreign national) were closed by recommendations to commit
the case to court but none of them reached the courtroom (Table 10).
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TABLE 10:  PRELIMINARY PROCEEDINGS FOR AND DEFENDANTS CHARGED WITH EXPORTING LISTED CULTURAL
MONUMENTS AND RECORDS FORMING PART OF THE STATE ARCHIVE (ARTICLE 278(3) OF THE
CRIMINAL CODE) IN THE REGION OF HAskovo DisTRICT COURT FOR THE PERIOD JANUARY
2001-AucusTt 2006

Instituted pre-trial proceedings

Proceedings taken over, resumed or transformed 4 4 0 0 8

Proceedings completed 6 5 1 0 12
by recommendation to refer case to court 5 2 1 0 8
by recommendation to terminate case 1 3 0 0 4
by recommendation to suspend proceedings 0 0 0 0 0

Defendants (foreign and stateless defendants) 12 (0) 7(0) 1(1) 0 20 (1)

Source:  Haskovo District Investigation Service.

2.5. Corruption Offences While cross-border criminality is often associated with corrupt practices, there
have been few bribery cases in the areas along the Turkish border. Between
January 2001 and August 2006 (data provided by Haskovo District Investiga-
tion Service) 19 preliminary proceedings for bribery were instituted in the re-
gion of Haskovo; 15 thereof were finalized by recommendations to refer the
case to court and charges were brought against 17 individuals (Bulgarian na-
tionals) (Table 11).

TaBLE 11:  PRELIMINARY PROCEEDINGS FOR AND INDIVIDUALS CHARGED WITH BRIBERY (ARTICLES 301—
307A oF THE CRIMINAL CoDE) AT HAskovo DISTRICT INVESTIGATION SERVICE FOR THE
PERIOD JANUARY 2001-AucusT 2006

Instituted pre-trial proceedings

Proceedings taken over, resumed or 0 1 0 0 2 0 2

transformed

Proceedings completed 4 4 5 3 5 8 29

- by recommendation to refer case 3 2 2 2 4 2 15
to court 1 2 3 1 1 1 9
by recommendation to terminate 0 0 0 0 0 5 5
case
by recommendation to suspend
proceedings

Defendants (foreign and stateless 4(0) 2(0) 2(0) 2(0) 4(0) 3(0) 17 (0)

defendants)

Source:  Haskovo District Investigation Service.
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According to information provided by Haskovo District Prosecution Office,
from January 2001 to September 2006 a total of 22 pre-trial proceedings were
instituted for bribery and 13 individuals were brought to court under 11 bills
of indictment (Table 12). The data of Haskovo District Court for the same pe-
riod show that 17 trials were instituted, one case was terminated, 15 ended in
sentences and four were plea bargained.”® The maximum sentence for bribery
passed by Haskovo District Court was two years and eight months imprison-
ment but the sentences in most cases were conditional or the sentenced indi-
vidual got a non-custodial penalty (i.e. a fine). ltems worth a total of 83.739 Levs
were forfeited to the state.

TaBLE 12: NUMBER OF PRE-TRIAL PROCEEDINGS, BILLS OF INDICTMENT PRESENTED TO COURT AND

DEFENDANTS FOR BRIBERY (ARTICLES 301—-307A ofF THE CRIMINAL CODE) AT HAskovo
DisTricT PrROSECUTION OFFICE FOR THE PERIOD JANUARY 2001-SEPTEMBER 2006

Source:  Haskovo District Prosecution Office.

Instituted pre-trial proceedings

Suspended / terminated pre-trial

. 0 0/1 0 0 0 0/2 0/3
proceedings
Bills of indictment presented to court 0 2 1 2 4 2 11
Defendants (foreign defendants) 0 2 (0) 1(0) 3(0) 4(0) 3(0) 13 (0)

Rather than being typical of Haskovo region, the small number of bribery cases
actually echoes the generic issue of impunity for bribery country-wide. Bribery and
other corruption offences are still rarely prosecuted by the state; this is due both to
the difficulties inherent in proving the relevant acts and to the insufficient political
will to effectively crack down on corruption.”

0 Before 2003 the district courts only tried passive bribery cases, whereas active bribery was han-
dled by the regional courts. The amendments to the Criminal Procedure Code moved all brib-
ery cases within the jurisdiction of the district courts. The new Criminal Procedure Code has not
changed that.

> For more details on the development and prosecution of corruption-relate crime, see Anti-Cor-
ruption Reforms in Bulgaria: Key Results and Risks, Center for the Study of Democracy, Sofia, 2007,
pp. 93-108.
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3. CROSS-BORDER CRIMINALITY ALONG THE BORDER
WITH MACEDONIA

Kyustendil Regional Border Section

The Regional Border Section in Kyustendil protects a 177.6 kilometer-long
segment of the state border with the Republic of Macedonia.

The state border protection is planned for, organized and implement-
ed in conformity with Order No. 2644/27.08.2003 of the Director of the
then National Border Police Service, on the basis of the following internal
structure of the Regional Border Section: five border police stations, viz.
/latarevo, Mikrevo, Blagoevgrad, Vaksevo, Gyueshevo; and three border
check-points, viz. Zlatarevo, Stanke Lisichkovo, and Gyueshevo.

Gyueshevo border police station is amongst the most important within
Kyustendil Regional Border Section. In terms of structure, the Gyueshevo
border police station comprises the border check-point near Gyueshevo
which is on the motor way between Sofia and Skopje and is used inten-
sively by passengers from Bulgaria to Macedonia and vice versa.

Source: General Border Police Directorate, Ministry of Interior (http.//www.nsgp.mvr.bg).

The geographic location of the Bulgarian-Macedonian border gives shape
to the cross border criminality in that border area. The criminal offences are
similar to those in the areas bordering Turkey but the overall picture has some
distinct peculiarities mainly because the border with Turkey is used as an entry
point into Bulgaria whereas that with Macedonia serves as an exit point to-
wards Western Europe.

The structure of cross-border criminality along the Bulgarian-Macedonian
border resembles that at the border with Turkey but the scale is modest. This
bears directly on the number of proceedings and on the number of individu-
als convicted of such offences. The violations most frequently encountered are
illegal migration and smuggling of goods and narcotics. Most offences occur
in the territory of Gyueshevo border check-point and fall under the jurisdiction
of the regional and district court in Kyustendil. As along the Turkish border,
criminal proceedings are instituted mainly for instances of illegal crossing of
the border, whereas smuggling, especially that of goods, is punished primarily
through administrative procedures. The remaining typical cross-border offenc-
es have generated very few criminal cases. Cross-border crimes account for a
much smaller percentage of all criminal proceedings handled by the courts in
Kyustendil than in the areas along the Turkish border. In 2005 the cases for such
offences at the Regional Court in Kyustendil were less than 10 per cent of the
aggregate number of trials instituted.
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3.1. lllegal Migration lllegal migration is the criminal offence most often prosecuted along the Bul-
garian-Macedonian border. The information of Kyustendil Regional Border Sec-
tion is that from January 2001 to August 2006 649 persons were arrested for
attempted illegal crossings of the Bulgarian-Macedonian border; 69 of them
had tried to cross the so-called "green border” beyond the territory of the bor-
der check-point (Table 13). The trials instituted for illegal border crossing and for
smuggling of persons in 2005 were 8.7 per cent of all criminal cases brought
before the Regional Court in Kyustendil.

TABLE 13: BORDER CONTROL VIOLATIONS AND INDIVIDUALS ARRESTED IN THE TERRITORY OF KYUSTENDIL
REGIONAL BORDER SECTION FOR THE PERIOD JANUARY 2001-AucusT 2006

Year 2001 2002 2003 2004 2005 2006 Total

Attempted illegal border crossings
outside border check-points

Persons arrested during attempted
illegal border crossings outside border 16 10 12 11 9 11 69
check-points

Persons arrested upon attempted

illegal crossings at border check-points 178 117 8l 80 7 49 >80
Cases of illegal migration (Articles

279-280 of the Criminal Code) and

document-related offences (Articles 49 20 %4 61 0 65 571

308, 316 and 318 of the Criminal Code)
forwarded to the prosecution office with
recommendation to submit case to court

Source:  Ministry of Interior.

In recent years, there has been a
CHART 9: INDIVIDUALS ARRESTED FOR ILLEGAL BORDER CROSSING IN THE TERRITORY OF KYUSTENDIL ] .
REGIONAL BORDER SECTION FOR THE PERIOD JANUARY 2001-Aucust 2006 downward trend in attempted
illegal crossings at the Bulgarian-
Macedonian border. The offend-
200 175 ers arrested by the Border Police
— . )
180 || in 2001 were more than twice the
160 number of those apprehended in
dl T 2005 (Chart 9).
120 =
1 The trials for illegal migration in
81 . .
100 @ —_ 2 2 the area bordering Macedonia
80 [ |] = are nearly five times fewer than
60 || > those along the Bulgarian-Turkish
o || | border.
20 10 12 11 9 11
1_/5 L= 5B 5= VD7 From January 2001 to August
0 . .
2001 2002 2003 2004 2005 2006 2006 the Reglonal Court n Ky_
O Persons arrested for attempted illegal crossings at border check-points ustendil, whose judicial district
O Persons arrested for attempted illegal border crossings outside border check-point territory comprises the border check point
Source:  Ministry of Interior. near Gyueshevo, instituted a total

of 188 trials for illegal migration;



DISTINCT FEATURES OF CROSS-BORDER CRIMINALITY ALONG BULGARIA'S BORDERS WITH ... 61

CHART 10:  INDIVIDUALS CONVICTED OF ILLEGAL CROSSING OF THE BORDER AND SMUGGLING OF | 86 proceedings resulted in con-
PERSONS (ARTICLES 279-280 oF THE CRIMINAL CODE) BY SVILENGRAD REGIONAL victions and a total of 187 persons
COURT FOR THE PERIOD JANUARY 2001-SepTEMBER 2006 AND BY KYUSTENDIL REGIONAL were convicted. of whom 39 were
COURT FOR THE PERIOD JANUARY 2001-AucusTt 2006 ) ' !
foreign nationals (Table 14).
250
207 201
-]
200 177
-
I 140
150 5 —
| 103
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| | 50
44
50 28 29 26
ﬂ ﬂ D -
0
2001 2002 2003 2004 2005 2006
o Individuals convicted by Svilengrad Regional Court
o Individuals convicted by Kyustendil Regional Court
Source:  Svilengrad Regional Court, Kyustendil Regional Court.
TaBLE 14: CRIMINAL PROCEEDINGS AND DEFENDANTS CONVICTED OF ILLEGALLY CROSSING THE BORDER
AND SMUGGLING OF PERSONS (ARTICLES 279-280 ofF THE CRIMINAL CODE) IN KYUSTENDIL
JUDICIAL REGION FOR THE PERIOD JANUARY 2001-AucusT 2006
Year 2001 2002 2003 2004 2005 2006 Total
Instituted trials 54 37 20 33 32 12 188
Terminated trials 7 1 0 0 1 0 9
Trials resolved by sentence 31 10 11 17 14 3 86
Convicted / acquitted individuals 50/0 44/0 28/0 29/0 26/0 10/0 187/0
Convicted / anq|tFed foreign nationals 6/0 /0 2/0 /0 10/0 3/0 39/0
and stateless individuals
Agreements made (plea bargaining) 18 24 15 10 9 6 82
Source:  Kyustendil Regional Court.

Most cases involving illegal border crossing and smuggling of persons in the
area of Kyustendil revealed a low level of danger to the community and
the sentences were relatively light. The most frequent sanctions were fines;
only rarely did the court pass imprisonment sentences most of which were
conditional and for periods of three or six months. Only one sentence was
two years imprisonment conditionally, the highest penalty imposed by the
Regional Court in Kyustendil for that type of offence. Almost half of the cases
were plea bargained and no sentence was returned at all.
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Unlike the situation in Svilengrad, sentences against Bulgarian nationals
prevailed in the area of Kyustendil. Only one fifth of the defendants found
quilty of illegal border crossing or smuggling of persons across the border with
Macedonia were foreign nationals or stateless persons (Chart 11). One reason
is that the border with Macedonia is more often used by Bulgarian nationals
striving to illegally leave Bulgaria, whereas the Turkish border often sees for-
eign nationals or stateless persons trying to illegally get into Bulgaria.

CHART 11:

INDIVIDUALS CONVICTED OF ILLEGAL BORDER CROSSING AND SMUGGLING OF PERSONS
(ArTICLES 279-280 oF THE CRIMINAL CODE) IN KYUSTENDIL JUDICIAL REGION FOR THE
PERIOD JANUARY 2001-AucusT 2006

In the region of Kyustendil there
was no single acquittal returned
for an illegal crossing of the bor-

Convicted
Bulgarian
nationals

20.9 %

Source:

Kyustendil Regional Court.

der or for smuggling of persons.
All persons against whom trials
had been opened for such of-
fences were convicted or ended
their cases with an agreement en-
dorsed by the court.

Convicted
foreign
nationals
79.1 %

Border crossing offences have
been on the decrease not least
because the new identity papers
are harder to forge. Only one doc-
ument-related offence was regis-
tered in January 2007. At the same
time, however, some Macedo-
nians who also have Bulgarian citi-

3.2. Smuggling of Goods
and Narcotics

zenship lose or sell their Bulgarian
passports to third parties (which constitutes a document-related offence as-
sociated with crossing the border). The green border is guarded by border
police sentries operating during a specific number of hours, and there have
been no soldiers for the last three or four years. The prevailing situation in the
region is analyzed and the possible trends are identified on a three-month or
six-month basis.

Similarly to the situation along the Turkish border, the smuggling of goods and
narcotics is the second most frequent offence along the border with Macedo-
nia. Over the past six years the customs officers from the Territorial Customs
Department in Kyustendil forwarded to the public prosecution 44 files for
established instances of smuggling (Table 15). More than half of the cases in-
volved smuggling of narcotics (hashish, marihuana, heroin, amphetamine pills,
etc.). The smuggled goods most frequently seized were cigarettes, foodstuffs
and miscellaneous equipment (TV sets, CDs, etc.).
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TABLE 15:

ADMINISTRATIVE LIABILITY FILES FOR CUSTOMS AND FOREIGN EXCHANGE VIOLATIONS AT
KyusTENDIL TERRITORIAL CusTOMS DEPARTMENT FOR THE PERIOD 2001-2006

narcotics)

Penalty warrants

Smuggling (goods and

Files forwarded to the

) 6 6 7 3 "
prosecution office
Penalty warrants 1 0 0 0 1
Foreign exchange violations  rijas forwarded to the
. 5 5 4 2 0
prosecution office
Penalty warrants 1 0 0 0 0
Carrying across the border
counterfeit currency Files forwarded to the 0 0 0 ] 1

prosecution office

Source:  Kyustendil Territorial Customs Department.

Unlike the case with narcotics, where any unauthorized movement of an item
across the border is a criminal offence entailing prosecution, in the event of
goods smuggling the customs authorities have the discretion to determine
whether the act in question is a crime or an administrative violation. The lack
of clear statutory criteria for qualifying the offence as a crime often results in
opening administrative files for serious offences where the perpetrator should
actually face criminal liability. About one tenth of those convicted of smug-
gling country-wide were found guilty by the Regional Court in Kyustendil
whose judicial district includes most of the border with Macedonia, including
the border check-point near Gyueshevo. From January 2001 to August 2006 23
convictions were returned for smuggling and 28 out of 38 convicted individu-
als (73.7 per cent) were foreign nationals or stateless persons (Table 16).

TABLE 16:

CRIMINAL PROCEEDINGS FOR AND INDIVIDUALS CONVICTED OF SMUGGLING (ARTICLES 242-
242A ofF THE CRIMINAL CoDE) IN KYUSTENDIL JUDICIAL DISTRICT FOR THE PERIOD JANUARY-
AucGusT 2006

Instituted trials

Terminated trials 4 ] 2 0 0
Trials resolved by sentence 3 5 4 4 5
Convicted / acquitted individuals 11/0 8/0 5/0 5/3 5/0
Agreements made (plea bargaining) 8 2 1 2 0

Source:  Kyustendil Regional Court.

4/0

3/0

23
38/3

28/3
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3.3. Other Cross-Border
Offences

Smuggling cases form an insignificant portion of the case law of Kyustendil Re-
gional Court. The trials opened for such crimes in 2005 were only 1.1 per cent
of all criminal proceedings instituted by the court in that year.

Goods smuggling was in higher vogue in the area before 2006, as the then
existing Law on Excise Duty did not require the forfeiture of the items in ques-
tion. The current Law on Excise Duty and Tax Warehouses provides for a number
of situations where the items forming the subject-matter of the offence must
be forfeited regardless of who their owner is (Article 124(1) of the Law on Excise
Duty and Tax Warehouses). The instrumentalities owned by the perpetrator and
used to commit an intentional violation under the said law are forfeited to the
state unless their value clearly mismatches the seriousness of the violation (Ar-
ticle 124(2) of the Law on Excise Duty and Tax Warehouses).

Prevailing is the smuggling of cigarettes from Serbia and Macedonia into Bul-
garia due to the low prices which make such items attractive for the Bulgarian
market. The cases are numerous but as the quantities involved are usually lim-
ited, the violations escape being classified as crimes and are punished through
administrative procedures. There have also been instances of smuggling across
the green border. The practice of the courts in Kyustendil in smuggling cases,
however, is inconsistent because of the diverging valuations of the subject-
matter of the offences and the frequent procedural breaches in the event of
searches and seizures (e.g. the relevant search or seizure is not conducted by
a competent body).

Despite the relatively small number of cases, some proceedings have tack-
led offences with a very high level of danger to the community, which is cor-
roborated inter alia by the severe sentences passed. In seven cases did the
court pass a conviction of ten or more years imprisonment plus fines between
100,000 and 150,000 Levs. Itis disturbing, though, that some criminal proceed-
ings for smuggling have lasted more than ten years.

In several cases of smuggling in the region of Kyustendil the court also ordered
the forfeiture of the items forming the subject-matter of the offence (primarily
narcotics) and/or the instrumentality of the crime (usually motor vehicles).

Unlike the case of illegal migration, the sentences against foreign nationals pre-
vail in the event of smuggling, the Bulgarian nationals being only 26.3 per cent
of all convicted smugglers. The majority of the foreign nationals sentenced
for smuggling came from neighboring countries, such as Macedonia, Turkey,
Serbia, and Albania.

In the past few years, other categories of cross-border crime have been detect-
ed along the border with Macedonia more or less incidentally. Between Janu-
ary 2001 and August 2006 two cases were instituted by Kyustendil Regional
Court for trafficking in human beings (one in 2004 and one in 2006). One of
them was plea bargained with the agreement providing a deferred penalty of
six month imprisonment combined with a three-year probation period.
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3.4. Corruption Offences

During the same period four proceedings were instituted for the carrying
across the border of counterfeit currency, securities and payment cards (two
in 2001 and two in 2002, accordingly), five convictions were returned and six
persons were convicted, all of them Bulgarian nationals. No criminal proceed-
ing was instituted for illegally moving hazardous waste or substances. In 2004
one illegal cross-border transfer of a listed cultural monument was caught but
the preliminary proceedings opened by the District Investigation Service in
Kyustendil closed by a recommendation to terminate the case and the file did
not go to court.

The foreign exchange violations, including the import and export of bulk cash,
can be said to be typical of the region. The sentencing practices of the com-
petent courts in such cases are inconsistent. As regards the application of Ar-
ticle 251(2) of the Criminal Code, some judges are of the view that the cash in
question is subject to forfeiture regardless of who its owner is, whilst others
believe that, if not owned by the perpetrator, the money should be returned to
its established owner. A similarly controversial question is whether the whole
amount is subject to forfeiture or only the difference between the amount al-
lowed by law and the actual amount moved. Despite the contradictory case
law, the Supreme Court of Cassation has not yet issued an interpretative deci-
sion to clarify those issues.

Corruption cases in the region of Kyustendil are also very few, even less than
those in the region of Haskovo. During the past six years the District Investiga-
tion Service in Kyustendil opened no more than eight preliminary proceed-
ings for bribery; seven of them were closed by recommendations to refer the
matter to court and charges were brought against eight defendants (Table 17).
Throughout that period Kyustendil District Court did not institute a single trial
for that offence.

2001-JuLy 2006

TABLE 17: PRELIMINARY PROCEEDINGS AND DEFENDANTS FOR BRIBERY (ARTICLES 301-307A OF THE

Year

Instituted preliminary proceedings

Proceedings taken over, resumed or
transformed

Proceedings completed
by recommendation to refer case
to court
by recommendation to terminate
case
by recommendation to suspend
proceedings

Defendants

CRIMINAL CoDE) AT KyUSTENDIL DISTRICT INVESTIGATION SERVICE FOR THE PERIOD JANUARY
2001 2002 2003 2004 2005 2006 Total
0 2 1 4 1 0 8
1 3 0 1 1 0 6
1 5 1 5 3 1 16
1 1 1 3 1 0 7
0 4 0 1 2 0 7
0 0 0 1 0 1 2
2 1 1 3 1 0 8

Source:  Kyustendil District Investigation Service.
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4. CROSS-BORDER CRIMINALITY ALONG

THE SOUTHERN BLACK SEA BORDER

Burgas Regional Border Section

The Regional Border Section in Burgas is an immediate successor to the
Eighth Border Squad set up back in 1947. The latter was guarding a seg-
ment of the state border stretching from Strandzha to Silistra (comprising
the border with Turkey along Rezovska River, the entire Black Sea border
and the land border with Romania) through the combined forces of 3
border commandant’s services, 12 frontier posts and a battalion of coast
defense ships. In 1997 the remit of the squad was extended to include
the border check-points in the relevant territory. To meet the European
requirements and in line with the development concept paper and the
Structural Reform Plan for the former National Border Police Service, on
1 September 2002 the Minister of Interior issued an order setting up a
Regional Border Section in Burgas. Its territory now consists of a coastline
(412 km); a coast-adjacent area (4000 sg. km); internal sea waters (1000 sq.
km); territorial sea (7500 sq. km); an adjacent aquatic area (7500 sq. km);
and an exclusive economic zone.

Source: General Border Police Directorate, Ministry of Interior (http://www.nsgp.mvr.bg).

Unlike the areas straddling the borders with Turkey and Macedonia, criminality
along the southern Black Sea border has a slightly different structure and the
criminal proceedings for typical cross-border offences are very few. The total
number of trials instituted in 2005 for illegal migration, smuggling of goods
and narcotics, trafficking in human beings, and carrying across the border
hazardous waste or substances, counterfeit currency and payment cards or
listed cultural monuments stood at barely 0.6 per cent of all the criminal pro-
ceedings opened by the Regional Court in Burgas.

The judicial district of Burgas is the second largest in Bulgaria and divides
among eight regional courts. A higher number of regional courts (nine) exists
only in the judicial district of Sofia District Court. Besides, the territory of Burgas
judicial district hosts all possible sorts of borders, i.e. land, sea and air frontiers.
This in itself implies the occurrence of quite diverse offences, including cross-
border crime. The region of Burgas comprises thirteen municipalities and is a
popular tourist destination; because of that the crimes committed by Bulgar-
ian nationals or foreigners reveal specific dynamics. During the summer (high)
season the common offences are on the increase and these are often inter-
national in nature, e.q. thefts affecting foreigners (both genuine offences and
fictitious crimes alleged as a vehicle to commit insurance fraud). This frustrates
the procedures and makes them more expensive as all too often the cases
are heard after the respective aliens have left which requires the use of letters
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4.1. lllegal Migration

rogatory.> The past few years have seen a surge of the so-called "Balkan-type
criminality” where the perpetrators of criminal offences are nationals of various
Balkan countries. Fairly often the offences are committed by nationals of other
European countries.

One reason behind that picture is that the very location and economic devel-
opment of such regions dictate a different nature of international criminality
there. As the southern Black Sea is a tourist destination, the cases with some
sort of international dimension relate to common offences (thefts, robberies,
fraud schemes) where either the perpetrators are foreigners (foreign persons
with a criminal record coming to the Bulgarian seaside to engage in different
types of illegal activities during the high season) or the victims are foreign
nationals (mainly tourists). On the other hand, the vicinity of the sea itself gives
rise to numerous specific offences, for example industrial fishing infringements,
pollution of the aquatic environment, etc. Smuggling by sea occurs as well but,
regretfully, is very hard to prove.

Although the flow of Bulgarian and foreign passengers crossing the border
check-points at the Bulgarian sea border has been growing steadily, the small
number of attempted illegal border crossings has remained stable. The data
of the General Border Police Directorate at the Ministry of Interior shows that
from January 2001 to end-September 2006 over one million people crossed
the border legally via the border check-points under the jurisdiction of Burgas
Regional Border Section. During that period only 49 individuals (20 Bulgarian
nationals and 29 foreigners) were arrested when attempting to illegally leave
or enter the country (Table 18).>

52 |tis often impossible to find the victims at the addresses indicated and letters rogatory cannot be
executed as the address is either incomplete or wrong, or the person no longer lives there and
cannot be duly notified. As a general rule, the execution of letters rogatory takes five months or
longer. The procedure is objectively a lengthy one as it involves complex materials, translation, the
identification of witnesses, summoning, etc. Moreover, given the perpetual shortage of funds, the
materials cannot even be sent out on time, which delays even further the execution of requests.

>3 During the first nine months of 2006, no single person was arrested in the area of Burgas while
attempting to cross the frontier illegally. In 2005, the previous year, a total of nine persons were ar-
rested: five of them were harbored onboard a ship in the Port of Burgas, three had irregular papers
and one held a false passport.
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TABLE 18: RESULTS OF THE OPERATIONS OF BURGAS REGIONAL BORDER SECTION FOR THE PERIOD

JANUARY 2001- SEPTEMBER 2006
Year 2001 2002 2003 2004 2005 2006 Total
Persons arrested at state border

Upon entry 32 0 17 15 0 2 66
Bulgarians 16 0 5 13 0 02 34
Aliens 16 0 12 2 0 32

Upon exit 19 14 8 3 1 0 45
Bulgarians 18 14 5 3 0 0 40
Aliens 1 0 3 0 1 0 5

Total 51 14 25 18 1 2 m

Persons arrested at border check-points

Upon entry 1 0 5 8 4 0 18
Bulgarians 0 0 1 3 0 0 4
Aliens 1 0 4 5 4 0 14

Upon exit 6 17 3 0 5 0 31
Bulgarians 2 12 2 0 0 0 16
Aliens 4 5 1 0 5 0 15

Total 7 17 8 8 9 0 49

Wanted persons arrested at border check-points

Upon entry 1 4 3 5 14 9 36
Bulgarians 1 3 3 2 6 6 21
Aliens 0 1 0 3 8 3 15

Upon exit 2 1 4 3 0 4 14
Bulgarians 1 1 2 1 0 4 9
Aliens 1 0 2 2 0 0 5

Total 3 5 7 8 14 13 50

Motor vehicles sought and detained at border check-points

Upon entry 2 0 0 0 0 0 2
Bulgarians 0 0 0 0 0 0 0
Aliens 2 0 0 0 0 0 2

Upon exit 4 2 0 3 2 0 1
Bulgarians 1 1 0 1 1 0 4
Aliens 3 1 0 2 1 0 7

Total 6 2 0 3 2 0 13

Persons refused entry into Bulgaria
Total 77 88 185 218 190 117 875
Persons refused exit from Bulgaria

Bulgarians 7 6 B 3 3 6 28
Aliens 6 9 4 9 2 3 33

Total 13 15 7 12 5 9 61

Persons having crossed legally

Upon entry 85,259 74,583 81,862 91,521 93,521 76,435 503,411
Bulgarians 18,435 17,651 15,732 17,567 16,223 11,290 96,898
Aliens 66,824 56,932 66,130 73954 77,528 65,145 406,513

Upon exit 83,731 74,253 82,050 91,246 94,172 74,739 500,191
Bulgarians 18,134 17463 15,772 17497 16,177 10,991 96,034
Aliens 65,597 56,790 66,278 73,749 77995 63,748 404,157

Total 168,990 148,836 163,912 182,767 187923 151,174 1,003,602

Source:  General Border Police Directorate, Ministry of Interior.
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Overall, illegal migration by sea in Bulgaria is characterized by incidental in-
stances of harboring foreign nationals on cargo ships primarily going to EU
Member States.>* After 1 January 2007 the Bulgarian sea border is already an
EU external border which has resulted in tightened controls at the port facili-
ties and focusing on ships arriving from risk ports of departure or those flying
"risky” flags.

Despite the limited occurrence of illegal migration along the southern Black
Sea coast, the cases for such offences are the most numerous compared with
any other typical cross-border crime. During the past six years five trials for
illegal migration were instituted in the region of Burgas, two sentences were
returned and a total of 14 persons were sentenced, 13 of whom were defen-
dants in one case of 2005 (Table 19).

TaBLE 19:  CRIMINAL PROCEEDINGS, BILLS OF INDICTMENT PRESENTED TO COURT AND DEFENDANTS
CONVICTED OF ILLEGAL BORDER CROSSINGS AND SMUGGLING OF PERSONS (ARTICLES 279-280
ofF THE CRIMINAL CODE) IN BURGAS JUDICIAL DISTRICT FOR THE PERIOD JANUARY 2001-
NoveEmBER 2006
Year 2001 2002 2003 2004 2005 2006 Total
Instituted pre-trial proceedings n/a n/a 3 1 26 0 30
Suspended / terminated pre-trial n/a n/a 0 0 21 0 71
proceedings
Bills of indictment presented to court n/a n/a 3 0 5 0 8
Defendants (foreign and stateless
L N — n/a n/a 6 (3) 0 5(0) 0 113)
Instituted trials 0 0 0 1 4 0 5
Terminated trials 0 0 0 0 3 0 3
Trials resolved by sentence 0 0 0 1 1 0 2
Convicted / acquitted individuals 0 0 0 1/0 13/0 0 14/0
Individuals with administrative
penalties under Article 78a of the 0 0 0 0 0 0 0
Criminal Code
Agreements made (plea bargaining) 0 0 0 0 3 0 3
Sentences appealed against 0 0 0 0 0 0 0
Note: The Regional Prosecution Office in Burgas has no detailed information on the pre-trial proceedings for illegal migration in
2001 and 2002.
Source:  Burgas Regional Prosecution Office, Burgas Regional Court.

However, the data of the Ministry of Interior on the number of police proceed-
ings opened for illegal crossing of the border and smuggling of persons in the
area of Burgas diverges greatly from that of the prosecution office. According
to the Ministry of Interior, between January 2001 and September 2006 a total

>4 The information covers the period before 1 January 2007 when Bulgaria was not yet an EU Mem-
ber State.
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of 129 pre-trial (police) proceedings were initiated at Burgas Regional Border
Section and all of them were forwarded to the prosecution office; of those, 114
were for illegal crossing of the border, ten were for smuggling of persons and

four were for trafficking in human beings (Table 20).

TaBLE 20:

REGISTERED ALERTS AND PRE-TRIAL POLICE PROCEEDINGS FORWARDED TO PROSECUTION
OFFICE IN RELATION TO ILLEGAL BORDER CROSSINGS (ARTICLE 279 oF THE CRIMINAL CODE),
SMUGGLING OF PERSONS (ARTICLE 280 oF THE CRIMINAL CODE) AND TRAFFICKING IN HUMAN
BEINGS (ARTICLES 159A-159¢ oF THE CRIMINAL CODE) IN THE REGION OF BURGAS FOR THE

PERIOD JANUARY 2001-SErPTEMBER 2006

Registered alerts

and forwarded to prosecution office
Crossing of the border
smuggling of persons
trafficking in human beings

33 18 15 14 22 170

Pre-trial (police) proceedings instituted

Source:  General Border Police Directorate, Ministry of Interior

68

57 26 14 5 12 15 129
55 23 11 5 10 10 114
22 3 2 0 2 1 10
0 0 1 0 0 4 5

4.2. Smuggling of Goods
and Narcotics

The situation in the other areas along the southern Black Sea coast is similar.
In the area of Tsarevo one trial was instituted for illegal crossing of the border;
it was channeled through a summary procedure and resulted in a conviction
in 2002. In the area of Nesebar one pre-trial proceeding was initiated in 2003
against one person and the case was plea bargained with the approval of the
court. In the area of Pomorie no criminal cases have been initiated under those
provisions of the Criminal Code.

In terms of typical cross-border offences, the region of Burgas is especially
threatened by smuggling, in particular that of goods and fuels. However, the
smuggling cases again account for a next-to-zero percentage of the crimes
detected, investigated and prosecuted along the southern Black Sea border.
In the Burgas area in particular, there has been only one smuggling case over
the past six years which has resulted in a sentence, moreover an acquittal. The
defendants punished were five in total (two of whom were foreign nationals)
and all those cases were plea bargained (Table 21).
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TaBLE 21:  CRIMINAL PROCEEDINGS, BILLS OF INDICTMENT PRESENTED TO COURT AND DEFENDANTS
CONVICTED OF SMUGGLING (ARTICLES 242-242A ofF THE CRIMINAL CODE) IN BURGAS
JUDICIAL DISTRICT FOR THE PERIOD JANUARY 2001-NovemBER 2006
Year 2001 2002 2003 2004 2005 2006 Total
Instituted pre-trial proceedings n/a n/a 0 0 2 2 4
Suspenqed / terminated pre-trial n/a n/a 0 0 0 : :
proceedings
Bills of indictment presented to court n/a n/a 0 0 1 0 1
Defendants (foreign and stateless
defendants) n/a n/a 0 0 1(0) 0 1(0)
Instituted trials 3 1 2 4 2 1 13
Terminated trials 2 1 2 3 3 1 12
Trials resolved by sentence 1 0 0 0 0 0 1
Convicted / acquitted individuals 0/2 0 0 0 3/0 2/0 5/2
Individuals with administrative
penalties under Article 78a of the 0 0 0 0 0 0 0
Criminal Code
Agreements made (plea bargaining) 0 0 0 0 3 1 4
Sentences appealed against 0 0 0 0 0 0 0
Note: The Regional Prosecution Office in Burgas has no detailed information on the pre-trial proceedings for goods smuggling in
2001 and 2002.
Source:  Burgas Regional Prosecution Office, Burgas Regional Court.

The limited number of criminal cases for smuggling in the region of Burgas
rings an alarm bell as the region hosts the port of Burgas, the largest sea port
of national importance to Bulgaria. The data of the Port Administration Execu-
tive Agency show that in 2005, 59 per cent of the sea port cargo in Bulgaria
moved through the port of Burgas consisting of Burgas East, Burgas West and
Rosenets Burgas.> The port of Burgas also channels the major imports of oil
and oil products.®® Against this backdrop, the lack of any convictions for smug-

gling in the region of Burgas in the past six years is merely striking.

A major reason for the small number of criminal cases for goods smuggling
in the Burgas area is the practice encountered in other border areas as well,
namely to sanction the violations found only under the administrative legisla-
tion. It is extremely rare for a detected case to be classified as a crime and to be
investigated and prosecuted under the criminal law. During the last six years
758 cases of goods smuggling were found in the region of Burgas and 644 ad-
ministrative penalty warrants were issued. Of all violations detected, however, a

> Source: Cargo Volumes by Port: 2005, Port Administration Executive Agency (www.port.bg/bg/

statistics.html, in Bulgarian).

% For more details on goods smuggling by sea and the smuggling of oil products, see Transporta-
tion, Smuggling and Organized Crime, Center for the Study of Democracy, Sofia, 2004, pp. 28-29 and

84-88.
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slim 8.3 per cent (63 cases) were forwarded to the prosecution office which, in
turn, remitted around a quarter of them to the customs authorities (Table 22).

TaBLE 22: CASES OF SMUGGLING OF GOODS FOUND BY BURGAS ReGIONAL CusToms DIRECTORATE FOR
THE PERIOD JANUARY 2001-OcT0BER 2006

40 83 107 210 178 758

Violations found 140

Forwarded to Regional Prosecution 3 6 14 . 6 18 63
Office

Remitted by Regional Prosecution s 5 4 3 . . 16
Office

Administrative penalty warrants issued 137 36 72 99 204 96 644

Source:  Burgas Regional Customs Directorate.

In the other areas along the southern Black Sea border (Pomorie, Nesebar and
Tsarevo), there have been no criminal cases for the smuggling of goods and
narcotics. One possible explanation is that the ports located in those areas,
although dubbed ones "of national importance”, are actually small and only
serve passengers.

4.3, Trafﬁcking in Human The situation with human trafficking cases is quite similar. In the area of Burgas,
Beings 38 pre-trial proceedings were instituted for trafficking in human beings and
14 bills of indictment were presented to court against 24 defendants. At the
same time, however, only three trials were initiated during that period and only
seven individuals were convicted (Table 23).

There have been even fewer human trafficking cases in the other areas along
the coast. From 2002 to 2006, there was no single proceeding for trafficking in
either Tsarevo or Pomorie; three pre-trial proceedings were opened in the area
of Nesebar (two investigations and one summary police procedure), two of
them were referred to court and one person was finally convicted.”’

57 All the three pre-trial proceedings instituted by Nesebar Regional Prosecution Office concerned
aggravated human trafficking offences which, however, did not involve any cross-border move-
ment of the victims. According to the information of the Regional Prosecution Office and the
Regional Court in Nesebar, by December 2006 one of those proceedings had not closed yet, the
second was in court and the third one had gone to court and had ended by a conviction that
became final (appealed against and upheld in turn by Burgas District Court and the Supreme
Court of Cassation); in the latter case the defendant was sentenced conditionally to one year and
six months imprisonment (with a probation period of four years) plus a fine of 2,000 Levs.
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TaBLE 23: CRIMINAL PROCEEDINGS, BILLS OF INDICTMENT PRESENTED TO COURT AND DEFENDANTS

CONVICTED OF TRAFFICKING IN HUMAN BEINGS (ARTICLES 159A-159c oF THE CRIMINAL
CoDE) IN BURGAS JUDICIAL DISTRICT FOR THE PERIOD JANUARY 2001-NovEmBER 2006
Year 2002 2003 2004 2005 2006 Total
Instituted pre-trial proceedings n/a 1 8 11 18 38
Suspended / terminated pre-trial proceedings n/a 0 1 2/2 5/2 8/4
Bills of indictment presented to court n/a 1 1 6 6 14
Defendants (foreign and stateless defendants) n/a 4(-) 2(-) 8(-) 10 (-) 24 ()
Instituted trials 0 0 2 0 1 3
Terminated trials 0 0 1 0 2 0
Trials resolved by sentence 0 0 0 1 0 1
Convicted / acquitted individuals 0 0 0 2/0 5/0 7/0
Individuals with administrative penalties under 0 0 0 0 0 0
Article 78a of the Criminal Code
Agreements made (plea bargaining) 0 0 0 0 2 2
Sentences appealed against 0 0 0 0 0 0
Note: The Regional Prosecution Office in Burgas has no detailed information on the pre-trial proceedings for trafficking in human
beings in 2002.
Source:  Burgas Regional Prosecution Office, Burgas Regional Court.

4.4, Other Cross-Border
Offences

The number of cases for counterfeit currency, securities and payment cards is
equally insignificant. In the area of Burgas, six trials were instituted between
January 2001 and November 2006, one case ended in a conviction, five cases
were plea bargained and a total of six defendants were sentenced (Table 24).

Of the remaining areas, Pomorie is the only one that had criminal cases for such
offences in the past six years: four proceedings were instituted in total of which
two have been suspended for failure to identify the offender and two were
sent to the prosecution offices in other areas based on jurisdictional rules.

As to the remaining types of cross-border offences (illegal movements of haz-
ardous substances or waste and illegal exportation of listed cultural monu-
ments), no relevant criminal proceedings have been instituted along the
southern Black Sea border. In terms of smuggling listed cultural monuments,
several such cases were detected in the area of Burgas but none of them trig-
gered a criminal proceeding (Table 25).



74 REINFORCING CRIMINAL JUSTICE IN BORDER DISTRICTS

TaBLE 24: CRIMINAL PROCEEDINGS, BILLS OF INDICTMENT PRESENTED TO COURT AND DEFENDANTS
CONVICTED OF CARRYING ACROSS THE BORDER COUNTERFEIT CURRENCY, SECURITIES AND
PAYMENT CARDS (ARTICLE 244 (1) oF THE CRIMINAL CODE) IN BURGAS JUDICIAL DISTRICT FOR
THE PERIOD JANUARY 2001-NovemBER 2006

Instituted pre-trial proceedings

Suspended / terminated trials n/a n/a 17/5 0 0 0 17/5
Bills of indictment presented to court n/a n/a 1 0 1 0 2
szf:;\éj;:;t:) (foreign and stateless n/a n/a 2(0) 0 100 0 300
Instituted trials 3 1 1 1 0 0 6
Terminated trials 3 1 2 1 0 0 7
Trials resolved by sentence 0 0 0 1 0 0 1
Convicted / acquitted individuals 3/0 0 2/0 1/0 0 0 6/0

Individuals with administrative
penalties under Article 78a of the 0 0 0 0 0 0 0
Criminal Code

Agreements made (plea bargaining) 3 0 2 0 0 0 5
Sentences appealed against 0 0 0 0 0 0 0
Note: The Regional Prosecution Office in Burgas has no detailed information on the pre-trial proceedings for carrying across the

border of counterfeit currency, securities and payment cards in 2001 and 2002.
Source:  Burgas Regional Prosecution Office, Burgas Regional Court

TaBLE 25: CASES OF ILLEGAL EXPORTATION OF LISTED CULTURAL MONUMENTS FOUND BY BURGAS
ReGloNAL CusToms DIRECTORATE FOR THE PERIOD JANUARY 2001-OcToBER 2006

Violations found 0

Cases forwarded to the prosecution office 2 0 0 2 0 0 4
Cases remitted by the prosecution office 1 0 0 1 0 0 2
Administrative penalty warrants 1 0 0 1 1 0 3

Source:  Burgas Regional Customs Directorate.

4.5. Corruption Offences The situation with corruption offences resembles that in the areas near the
borders with Turkey and Macedonia. Despite the specificities of the southern
Black Sea border areas and the potential risks of corruption, bribery cases are
less than a handful. From January 2001 to November 2006 the prosecutors
from the regional and district prosecution offices in Burgas presented to the
relevant courts 36 indictments of bribery. During the same period Burgas Dis-
trict Court opened 26 trials for bribery and 23 sentences were returned.
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5. PROBLEMS WITH THE INVESTIGATION AND PROSECUTION
OF CROSS-BORDER OFFENCES AT THE BORDERS

WITH TURKEY AND MACEDONIA, AND ALONG

THE SOUTHERN BLACK SEA BORDER

5.1.

Problems with the
Legal Framework
and Its Enforcement

Cross-border criminality is growing in complexity and sophistication and this
only exacerbates the difficulties inherent in the detection and prosecution of
those offences. The existing problems are legislative, on the one hand, as well
as financial, organizational, logistical and staffing ones.

As regards the transfer of the investigation of almost all cross-border
crimes to investigative police officers from the Ministry of Interior, this
recent change evokes predominantly negative assessments. It is normally as-
sumed that investigators are more experienced, better qualified and, hence,
able to be more efficient in investigating typical border area offences, while
investigative police officers have to be trained virtually from scratch.®® Such
negative assessments combine with the insufficient number of investigative
police officers and their doubted independence which, in turn, generates
fears of the integrity of pre-trial proceedings, especially those for smuggling of
goods and narcotics. As the powers to undertake investigative steps are linked
to a requirement that the official in question be appointed "investigative po-
lice officer” at the Ministry of Interior, the staffing potential of the investigative
authorities is considerably restricted. For example, only one investigative po-
lice officer has been appointed in the area of Kapitan Andreevo border check-
point and that official is forced into traveling literally day and night between
Dimitrovgrad and Svilengrad. Moreover, cross-border crimes are often detect-
ed in the course of routine inspections carried out by customs officers or by
officials of the General Border Police Directorate which are not explicitly ap-
pointed "investigative officers”. In such cases, in order for the procedural steps
conducted and the evidence gathered to be valid at all stages of the criminal
procedure, an investigative police officer or a prosecutor must be contacted
who should institute a criminal proceeding and undertake the relevant steps.
Even worse, the items seized by the competent authorities in the context of a
validly open administrative liability procedure (e.g. for smuggling) cannot be
used as evidence in a later pre-trial proceeding if it is found that the relevant
act was in fact a crime. There have already been several instances of crimi-
nal proceedings terminated or even acquittals returned in various parts of the
country exactly because of the vitiated collection of physical evidence (most
often narcotic substances).

%8 Although less frequently, the opposite view is expressed as well, namely that investigative police

officers are better in coordinating with the operatives, e.g. at locations where controlled deliveries
are organized, etc.

% See Judgment No. 944 of 11.01.2007 of the Supreme Court of Cassation in criminal case No. 379/
2006, Second Criminal Division.
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Another set of problems stem from the rules on instituting the pre-trial pro-
ceeding by drawing up a record for the first investigative step made (Ar-
ticle 212(2) of the Criminal Procedure Code). On the one hand, the law specifies
that this method of opening a criminal justice procedure (which is less formal-
ized than initiating the procedure by a prosecutorial warrant) shall only apply
where a crime scene inspection and the relating searches, seizures and eyewit-
ness interviews are carried out, provided that conducting those steps immedi-
ately is the only opportunity to collect and preserve evidence. The list of pro-
cedural steps valid in this context does not include body searches, although
cross-border crimes, especially smuggling, are often detected by discovering
prohibited items (e.g. narcotics) on a person’s body. In such cases even though
the official conducting the body search might be an investigative police of-
ficer, the criminal process shall not be deemed instituted and the procedural
steps undertaken and the items seized cannot be used in court.

The change in jurisdiction over the smuggling of goods and narcotics (i.e.
the transfer of those cases from regional to district courts and from regional to
district prosecution offices, accordingly) helped to resolve some of the prob-
lems that existed earlier. Before the entry into force of the new Criminal Proce-
dure Code, smuggling cases under Article 242 of the Criminal Code were han-
dled by the regional courts but because of the severe sanctions the legislation
required that some cases be tried by five-member grand judicial chambers
(comprising two judges and three assessors). That caused particular problems
to the smaller regional courts in charge of such trials. For example, while the
number of judges in Svilengrad was increased to four, at times it was still nec-
essary to second there judges from other courts for the hearing of individual
cases.

The new rules, however, have given rise to novel problems. Thus, whenever
the customs authorities detect narcotics smuggled across a border check-
point, they must notify the police authorities which, in turn, must notify the
district prosecutor who should then make a trip to the respective area for the
purpose of conducting a number of procedural steps. Hence, if smuggling was
detected by a customs officer at Kapitan Andreevo border check-point, that
officer will notify the investigative police officer who then notifies the district
prosecutor of Haskovo who should then go to the Regional Court in Svilengrad.
The transfer of jurisdiction over these matters from regional to district courts
also frustrates the proceedings given the need to transport the detainees.

By far the biggest difficulties stem from the short deadlines envisaged for
both the pre-trial stage and the trial, as compliance with them has proven
next to impossible. This holds in particular for the deadlines for expert assess-
ments, mostly those for narcotics: these take in practice about 6 or 7 months
as the areas along the Turkish border, where the issue is indeed topical, have
no labs to analyze the substances.

Serious problems are generated by the unduly severe penalties provided
for in Article 354a of the Criminal Code, especially its second paragraph on
repeat offences (production, possession, physical movement, etc. of narcotic
substances). As the practice stands, cases are more often instituted against the
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"mules”, so it would be more appropriate for the penalties to be differentiated
and reduced by the lawmaker rather than leaving the courts to try and find
ways and means to achieve that result in the criminal process.

It is very difficult in the event of smuggling of narcotics to prove the link be-
tween the mule and the person who placed the order: the big boss is usu-
ally never involved directly, so systematic and extensive efforts are needed
in terms of surveillance, physical tracking, etc. The problems are similar in the
event of trafficking in human beings or smuggling of persons. The leader usu-
ally remains on the loose as he is either a foreign national or has dual national-
ity. On the other hand, in order to get hold of the smuggler, those who crossed
the border illegally are often used as witnesses which eliminates the possibility
to prosecute them for illegal migration under Article 279 of the Criminal Code.

The execution of letters rogatory, mainly by Turkey (and also Greece) seems
to be a major problem. During the past eight years, almost no letter rogatory
sent by the Regional Court in Svilengrad to Turkey has been executed, while
in 2005 alone Bulgaria executed through Haskovo District Court nearly 40 let-
ters rogatory sent by Turkish counterparts. Failure to execute or the delayed
execution of letters rogatory entails putting off and, finally, procrastinating the
proceedings: hearings merely fail, new letters rogatory have to be sent, etc.
One must say that the Bulgarian side is sometimes also slow in honoring such
requests.

In spite of the newly-passed Law on Legal Aid difficulties exist with the access
to legal aid in the border areas and with the virtual lack of case law based on
the procedures prescribed by the law. Such difficulties are due mainly to the
remoteness of those areas and additionally slow down the criminal process.

Chapter Five
BARRISTERS ON DUTY

Article 28. (1)  In emergencies, where measures to prevent absconding
and interviews before a judge are at stake, the bar council shall
designate a barrister on duty if the defendant or the incrimi-
nated person or the suspect has failed to retain defense coun-
sel himself.

(2) A barrister on duty shall also be designated for any individu-
al arrested in conformity with Article 70(1) of the Law on the
Ministry of Interior, where they are unable to retain a barrister
themselves.

Article 29. (1)  Shall be designated barrister on duty the barristers from
the National Legal Assistance Register who have expressed
their consent to be placed on the list of barristers on duty.

(2) The consent referred to in paragraph (1) may not extend to a
period shorter than one month and shall display the barrister’s
readiness to be designated barrister on duty at any time of the
day or night.

(3) The bar council shall keep a list of barristers on duty.
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5.2. Organizational and
Methodological
Problems

Article 30. (1)  The request for a barrister on duty to be designated in the
cases referred to in Article 28(1) shall be made by the body in
charge of the procedural steps and addressed to the bar coun-
cil in writing or on the phone at least three hours before the
starting time of the respective proceeding.

(2) In the cases referred to in Article 28(2), a barrister on duty shall
be chosen from the list of barristers on duty by the police au-
thorities having carried out the arrest.

(3) The body under paragraph (2) must explain to the arrested in-
dividual, immediately upon his or her arrest, the right to a bar-
rister on duty and shall notify the barrister chosen from the list
who shall proceed forthwith to fulfilling his or her obligations
in the context of legal aid.

(4) The obligations under paragraph (3) shall be fulfilled by serv-
ing on the arrested person a countersigned copy of a form
stating that person’s right to use retained counsel or a barrister
on duty as of the moment of the arrest.

(5) The barrister on duty shall continue to provide legal aid
throughout the stages of the proceedings.

Source: Law on Legal Aid.

Most of the competent authorities investigating cross-border crimes still lack
sufficient specific knowledge and skills in the investigation of cross-bor-
der criminality. An analysis of the Supreme Prosecution Office of Cassation
thus suggests that the major difficulties with the investigation of drug-related
crimes, including drugs smuggling, result from the inadequate legal back-
ground of the officers conducting the emergency investigative steps
(such as searches, body searches, seizures, etc).®’ The breaches of procedure
occurring in the course of those steps and the records improperly drawn up
often prevent the indictment from being successfully pursued in court.

Some problems of law enforcement ensue from the lack of a uniform meth-
odology to investigate cross-border offences. The National Investigation
Service has compiled a three-volume manual with methodological guidelines
for the investigation of specific types of crimes, including some cross-border
offences. It might also benefit the investigative police officers, though given
the peculiar investigation of cross-border crime the Supreme Prosecution Of-
fice of Cassation might wish to think about developing and approving special
methodological guidelines for the investigation of such offences.®'

80" See Prosecution Office of the Republic of Bulgaria: Report of Activities, 1999-February 2006, Sofia,
2006 (http://www.prb.bg/php/documents/371.doc, in Bulgarian).

1 Several years ago the experience gained in Svilengrad was used to develop a methodology for
investigating the smuggling of narcotic drugs entitled Practical Problems in the Fight against Drugs
Trafficking and Their Overcoming as a Way to Ensure the Correctness and Efficiency of Investigation; that
work could be refined, updated and utilized.
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5.3. Problems Relating
to Facilities and
Equipment

The problem with interpreting during interviews is very serious, especially as
the suspects or defendants are often aliens. Thus, it is hard to find interpreters
from Albanian, Afghan (Farsi), Romanian or Serbian. There are only a few peo-
ple speaking Arabic who as a rule work in private companies and are normally
unable to respond on time if called, moreover the payment offered is unat-
tractive for them. Similarly, there is no good audiovisual equipment to be used
for the conduct and recording of such interviews. Such interviews can be pain-
ful and inefficient, especially if the interpreting services are of poor quality.

Staffing problems exist as well: for instance, there is one investigative police
officer in the entire district of Haskovo specialized in investigating smuggling
of drugs; there are no interpreters from rare languages and, if a statement of
finding an offence is drawn up without an interpreter, the case is doomed to
failure in court.

There is no appropriate equipment, e.g. scanning devices for comprehensive
long-vehicle inspections, which generates specific risks against the backdrop
of a random-check system; bullet-proof vehicles to transport the drugs (trans-
portation currently takes place by customs minivans and, not infrequently, pri-
vate cars are used for official purposes); computers and high-speed internet
connection, or internet access at all, etc.

There are no form declarations in rare languages (Arabic, Albanian, Farsi) for
the declaration of carrying currency across the border. This entails the failure of
the charges if a case makes it to court.

There is no laboratory for drug analyses at the border or in its vicinity, so the
samples have to be transported to Sofia where the analyses come back from.
The delayed preparation of expert assessments often results in compromising
the investigative deadlines. Experts have shared that, if the lab analysis results
were not delayed to such an extent, it could take as little as two weeks to con-
vict a "'mule”.

Another big problem consists in the lack of sufficient space in the prelimi-
nary detention places which necessitates that the detainees be moved to
Sofia. In Svilengrad, there is no genuine detention place in line with the exist-
ing requirements: there are only five cells for men and one cell for women, all
of them overcrowded (it is a most frequent occurrence to have more than 25
detainees there).

The number of experts is insufficient and it is impossible to fuel the process
with timely expert assessments.

Similarly lacking are interpreters from and into rare languages, as well as au-
thorized interpreters or translators able to timely perform urgent translation
tasks.
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CHAPTER THREE. INTERNATIONAL LEGAL
COOPERATION AND INTERNATIONAL
LEGAL ASSISTANCE IN CRIMINAL
MATTERS IN RELATION TO
CROSS-BORDER OFFENCES

Cooperation relative to the investigation and prosecution of cross-border crime
takes place along two major axes: firstly, at an intergovernmental level (bilater-
ally or multilaterally); and secondly, at an inter-agency level, i.e. between the
Supreme Prosecution Office of Cassation and the prosecutorial authorities of
various third countries, between judicial, customs, and police authorities, etc.
The legal bases of that process, however, are still deficient, as are the general
international instruments governing cooperation among the law enforcement
bodies of different countries in their fight against transnational crime, which is
primarily organized crime, both in terms of prevention and in terms of ex-post
control.

1. FUNDAMENTALS OF INTERGOVERNMENTAL COOPERATION

The Republic of Bulgaria is a party to a number of multilateral legal instruments
covering various aspects of international cooperation in criminal matters,
including cross-border crime. The following of these may be singled out as
being of particular importance:

European Convention on Mutual Assistance in Criminal Matters, ratified by a Law
passed by the 36th National Assembly on 27 April 1994 (State Gazette (here-
inafter "SG"), issue 39 of 1994); in force for Bulgaria as from 15 September 1994,
published by the Ministry of Justice, SG, issue 8 of 24 January 1995;

European Convention on Mutual Assistance in Criminal Matters

The European Convention on Mutual Assistance in Criminal Matters is a fun-
damental multilateral treaty on mutual assistance in criminal matters. It
covers different forms of legal assistance in the context of criminal pro-
ceedings for offences falling within the jurisdiction of a requesting Party’s
judicial authorities as at the time of placing a request for assistance, i.e.:

Letters rogatory;

Service of writs and records of criminal verdicts: appearance of wit-
nesses, experts and prosecuted persons;

Communication of criminal records information;

Laying of information in connection with criminal proceedings;
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Exchange of information from judicial records.

A letter rogatory in criminal matters consists in a request to procure evi-
dence or to transmit articles to be produced in evidence, records or doc-
uments. Article 5 of the Convention enables each Contracting Party to
reserve its right to make the execution of letters rogatory for search or sei-
zure of property dependent on one or more of the following conditions:

That the offence motivating the letters rogatory is punishable under
both the law of the requesting Party and the law of the requested Party;
That the offence motivating the letters rogatory is an extraditable of-
fence in the requested Party;

That execution of the letters rogatory is consistent with the law of the
requested Party.

The Convention sets forth the procedures for filing requests for assistance
and the contents thereof. In the majority of cases the requests are sent
by the requesting Party’s Ministry of Justice to the requested Party’s Min-
istry of Justice. In a number of scenarios detailed in the Convention, as
well as in emergencies, such requests may be sent directly by the judicial
authorities of a requesting Party to the requested Party’s judicial authori-
ties. The procedure laid down in the Convention is without prejudice to
the provisions of any bilateral or multilateral agreements or arrangements
in force between the Contracting Parties concerned which provide for
the direct transmission of requests for assistance between their respective
authorities (Article 15(7) of the Convention). At the same time, the Con-
vention supersedes, in respect of those countries to which it applies, the
provisions of any treaties, conventions or bilateral agreements governing
mutual assistance in criminal matters between any two Contracting Par-
ties but does not affect obligations incurred under the terms of any other
bilateral or multilateral international convention which contains or may
contain clauses governing specific aspects of mutual assistance in a given
field. A possibility is provided for the Contracting Parties to conclude be-
tween themselves bilateral or multilateral agreements on mutual assis-
tance in criminal matters only in order to supplement the provisions
of the Convention or to facilitate the application of the principles
contained therein.

The Convention may be derogated from where mutual assistance in
criminal matters between two or more Contracting Parties is prac-
ticed on the basis of uniform legislation or of a special system provid-
ing for the reciprocal application in their respective territories of mea-
sures of mutual assistance, and these Parties are, notwithstanding the
provisions of the Convention, free to regulate their mutual relations in
this field exclusively in accordance with such legislation or system.
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Additional Protocol to the European Convention on Mutual Legal Assistance in
Criminal Matters, ratified by a Law passed by the 36" National Assembly
on 27 April 1994, SG, issue 39 of 1994, in force for Bulgaria as from 15 Sep-
tember 1994, published by the Ministry of Justice, SG, issue 8 of 24 January
1995;

Second Additional Protocol to the European Convention on Mutual Legal As-
sistance in Criminal Matters, ratified by a Law passed by the 39" National
Assembly on 18 February 2004, SG, issue 16 of 27 February 2004, published
by the Ministry of Justice, SG, issue 94 of 22 October 2004, in force for the
Republic of Bulgaria as from 1 September 2004;%

Convention on the Transfer of Sentenced Persons, ratified by a Law passed by
the 36! National Assembly on 27 April 1994, SG, issue 39 of 1994, in force for
Bulgaria as from 15 September 1994, published by the Ministry of Justice,
SG, issue 8 of 24 January 1995;

Additional Protocol to the Convention on the Transfer of Sentenced Persons, rati-
fied by a Law passed by the 39™ National Assembly on 28 January 2004, SG,
issue 11 of 10 February 2004, published by the Ministry of Justice, SG, issue
92 of 15 October 2004, in force for Bulgaria as from 1 July 2004;

European Convention on the Transfer of Proceedings in Criminal Matters, rati-
fied by a Law passed by the 39" National Assembly on 28 January 2004, SG,
issue 11 of 10 February 2004, issued by the Ministry of Justice, SG, issue 104
of 26 November 2004, in force for Bulgaria as from 1 July 2004;

European Convention on the International Validity of Criminal Judgments, rati-
fied by a Law passed by the 39™ National Assembly on 28 January 2004, SG,
issue 11 of 10 February 2004, published by the Ministry of Justice, SG, issue
104 of 26 November 2004, in force for Bulgaria as from 1 July 2004.

Bulgaria also participates in many international legal instruments relevant to
the fight against cross-border criminality which contain provisions inter alia on
international cooperation. The following may be cited under this heading:

United Nations Convention on Transnational Organized Crime, ratified by a
Law passed by the 38™ National Assembly on 12 April 2001, SG, issue 42 of
27 April 2001, published by the Ministry of Interior, SG, issue 98 of 6 Decem-
ber 2005, in force for Bulgaria as from 29 September 2003;

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Wom-
en and Children, supplementing the United Nations Convention against Trans-
national Organized Crime (also known as the "Palermo Protocol”), ratified
by a Law passed by the 38" National Assembly on 12 April 2001, SG, issue
42 of 27 April 2001, published by the Ministry of Interior, SG, issue 98 of 6
December 2005, in force for Bulgaria as from 25 December 2003;

Protocol against the Smuggling of Migrants by Land, Sea and Air, supplement-
ing the United Nations Convention against Transnational Organized Crime, rati-
fied by a Law passed by the 38" National Assembly on 12 April 2001, SG,

62

Bulgaria's 2004 ratification of the Second Additional Protocol to the European Convention on Mutual
Assistance in Criminal Matters, the Additional Protocol to the Convention on the Transfer of Sentenced
Persons, the European Convention on the Transfer of Criminal Proceedings and the European Conven-
tion on the International Validity of Criminal Judgments triggered amendments to the then Criminal
Procedure Code that were enacted at the end of 2004. Later, those novel provisions were trans-
ferred to the new Criminal Procedure Code.
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issue 42 of 27 April 2001, published by the Ministry of Interior, SG, issue 98 of
6 December 2005, in force for Bulgaria as from 28 January 2004;

Council of Europe Convention on Action against Trafficking in Human Beings,
signed by Bulgaria on 22 November 2006 in Strasbourg, ratified by a Law
passed by the 40™ National Assembly on 7 March 2007, SG, issue 24 of 20
March 2007;

United Nations Convention against lllicit Traffic in Narcotic Drugs And Psycho-
tropic Substances, adopted by the Conference at its sixth meeting on 19
December 1988, ratified by a Law passed by the National Assembly on 15
July 1992, SG, issue 60 of 24 July 1992, published by the Ministry of Foreign
Affairs, SG, issue 89 of 19 October 1993, in force for Bulgaria as from 23 De-
cember 1992, corr,, issue 58 of 29 June 2001;

1995 Agreement on lllicit Traffic by Sea implementing Article 17 of the United Na-
tions Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances, signed on 21 May 2003;

International Convention for the Suppression of the Financing of Terrorism, rati-
fied by a Law passed by the 39™ National Assembly on 23 January 2002, SG,
issue 11 of 31 January 2002, published by the Ministry of Foreign Affairs, SG,
issue 70 of 19 July 2002, in force as from 15 May 2002;

European Convention on the Suppression of Terrorism, ratified by a Law passed
by the 38™ National Assembly on 14 January 1998, SG, issue 9 of 23 January
1998, published by the Ministry of Justice, SG, issue 95 of 6 November 2007,
in force as from 18 May 1998;

Protocol Amending the European Convention on the Suppression of Terrorism,
ratified by a Law passed by the 39" National Assembly on 14 January 2004,
SG, issue 6 of 23 January 2004;

Council of Europe Convention on the Prevention of Terrorism, ratified by a Law
passed by the 40" National Assembly on 15 June 2006, SG, issue 53 of 30
June 2006;

United Nations Convention against Corruption, ratified by a Law passed by
the 40™ National Assembly on 3 August 2006, SG, issue 66 of 15 November
2006, published by the Ministry of Justice, SG, issue 89 of 3 November 2006,
in force for Bulgaria as from 20 October 2006;

Criminal Law Convention on Corruption, ratified by a Law passed by the 38"
National Assembly on 12 April 2001, SG, issue 42 of 27 April 2001, published
by the Ministry of Justice, SG, issue 73 of 26 July 2002, in force for Bulgaria as
from 1 July 2002;

Additional Protocol to the Criminal Law Convention on Corruption, ratified by a
Law passed by the 39" National Assembly on 10 December 2003, SG, issue
110 of 19 December 2003, published by the Ministry of Justice, SG, issue 35
of 22 April 2005, in force for Bulgaria as from 1 February 2005.

There is also a number of bilateral instruments on cooperation in the region
some of which, however, are either rather obsolete or limited in their scope
and legal effects. These are in particular:

Treaty on Legal Assistance in Civil and Criminal Matters between the Republic of
Bulgaria and the Republic of Turkey, ratified by virtue of Decree No. 160 of the
State Council of 18 February 1976, SG, issue 20 of 9 March 1976, published
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by the Ministry of Foreign Affairs, SG, issue 16 of 23 February 1979, in force
as from 27 October 1978;

Treaty between the Republic of Bulgaria and the Republic of Turkey on the Trans-
fer of Sentenced Persons, ratified by a Law passed by the 36! National Assem-
bly on 15 July 1993, SG, issue 65 of 1993, published by the Ministry of Justice,
SG, issue 61 of 7 July 1995, in force as from 24 June 1995;

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Turkey on Cooperation and Mutual Assistance in Cus-
toms Operations, approved by Decision of the Council of Ministers No. 175
of 30 April 1998, published by the Ministry of Finance, SG, issue 87 of 29 July
1998, in force as from 10 June 1998;

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Turkey on Police Cooperation, approved by Decision
of the Council of Ministers No. 612 of 4 July 2005, published by the Ministry
of Interior, SG, issue 70 of 26 August 2005, in force for Bulgaria as from 11
July 2005;

Agreement on Cooperation between the Government of the Republic of Bulgar-
ia, the Government of Romania and the Government of the Republic of Turley in
the Field of the Fight against Terrorism, Organized Crime, Trafficking in Narcotic
Drugs and Psychotropic Substances, Money Laundering, Trafficking in Weapons
and Persons, and Other Serious Crimes, approved by Decision No. 550 of the
Council of Ministers of 13 October 1998, published by the Ministry of For-
eign Affairs, SG, issue 75 of 28 August 2001, in force as from 29 October
1999;

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Macedonia on Measures to Prevent and Resolve
Border Accidents along the Bulgarian-Macedonian State Frontier, approved by
Decision of the Council of Ministers No. 553 of 31 July 2000, published by
the Ministry of Interior, SG, issue 84 of 3 September 2002, in force as from 8
March 2002;

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Macedonia on Readmission of lllegal Residents, ap-
proved by Decision of the Council of Ministers No. 266 of 26 April 2002,
published by the Ministry of Interior, SG, issue 87 of 13 September 2002, in
force as from 19 June 2002,

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Macedonia on Cooperation and Mutual Assistance
in the Field of Customs, approved by Decision No. 322 of the Council of Min-
isters of 12 June 2000, published by the Ministry of Finance, SG, issue 100 of
25 October 2002, in force as from 15 June 2000;

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Macedonia on Border Police Cooperation, approved
by Decision of the Council of Ministers No. 720 of 16 October 2006, pub-
lished by the Ministry of Interior, SG, issue 14 of 13 February 2007, in force as
from 21 January 2007,

Agreement between the Government of the Republic of Bulgaria and the Gov-
ernment of the Republic of Macedonia on Cooperation in the Fight against Ter-
rorism, Organized Crime, lllicit Trafficking in Narcotic Drugs and Precursors, llle-
gal Migration and Other Serious Crimes, approved by Decision of the Council
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of Ministers No. 162 of 25 March 2002, published by the Ministry of Interior,
SG, issue 62 of 11 July 2003, in force as from 26 February 2003;
Memorandum of Cooperation between the Ministry of Justice of the Republic of
Bulgaria and the Ministry of Justice of the Republic of Macedonia, signed on 16
May 2005 during an official visit of a Bulgarian Government Delegation to
Skopje, Republic of Macedonia;

Declaration of the Ministers of Justice and Home Affairs in South Eastern Eu-
rope on the Fight against Trafficking in Children and the Protection of Victims of
Crime, signed on 10 December 2003 during the Fourth Regional Forum of
Ministers of Justice and Home Affairs in South Eastern Europe.

The thrust of multilateral legal instruments is predetermined by objective fac-
tors and their major role vis-a-vis the fundamental aspects of cooperation will
become even more vital. This, however, does not entail the automatic disap-
pearance of the need for modern arrangements on bilateral cooperation. On
the contrary, the bilateral arrangements concerning a number of organization-
al and procedural issues should be enhanced and updated.
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2. INTERNATIONAL LEGAL ASSISTANCE IN CRIMINAL MATTERS.
COOPERATION BETWEEN LAW ENFORCEMENT
AND JUDICIAL BODIES

The Criminal Procedure Code stipulates that international legal assistance in
criminal matters shall be provided in line with an international treaty to which
the Republic of Bulgaria is a party or on the basis of reciprocity. International
legal assistance in criminal matters is also provided to any international court
whose jurisdiction has been recognized by Bulgaria. Such assistance may con-
sist in document service, specific investigative steps, evidence gathering, pro-
vision of information, as well as any other activities envisaged by an interna-
tional treaty to which Bulgaria is a party or available on the basis of reciprocity
(Article 471 of the Criminal Procedure Code). Assistance may only be refused if
the execution of the application at hand might threaten the sovereignty, na-
tional security, public order or other interests protected by law (Article 472 of
the Criminal Procedure Code). The legislation details the procedural rules appli-
cable to witness and expert appearances before foreign courts (Article 473 of
the Criminal Procedure Code) and to interviewing persons by means of video- or
teleconferencing (Article 474 of the Criminal Procedure Code).

By virtue of the international agreements to which Bulgaria has subscribed,
and in conformity with the country’s domestic legislation, the Ministry of Jus-
tice has a key role to play in the coordination and provision of international
legal assistance in criminal matters.

Letters rogatory are sent to another state or to international courts via
the Ministry of Justice, unless an international treaty to which Bulgaria is a party
provides for a different procedure (Article 475 of the Criminal Procedure Code).

A letter rogatory from another state or from an international court is
executed under the procedure set forth in Bulgarian legislation or envisaged
in an international treaty to which Bulgaria is a party. On request, a letter roga-
tory may also be executed under the procedure set forth in the legislation of
another state or in the statute of the respective international court, provided
that this would not be at odds with Bulgarian laws (Article 476(1) of the Crimi-
nal Procedure Code).
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Jury 2005

TABLE 26: LEGAL AssISTANCE FILES OPENED AT THE MINISTRY OF JUSTICE FOR THE PERIOD JuLy 2001-

Extraditions

Transfers

Recognition and enforcement
proceedings

"Children’s files”

Letters rogatory

Criminal records of Bulgarian
nationals convicted abroad

2001-2005.pdf).

Source:  Ministry of Justice: Key Achievements July 2001-July 2005 (http://www.mjeli.government.bg/publications/Dokladi/Report _

requested by other states 269
requested by Bulgaria 255
of foreign nationals 39
of Bulgarian nationals 116
enforcement of judgments pronounced by courts in third countries 141
enforcement in third countries of judgments pronounced by Bulgarian courts 35
in the context of protecting the interests of children 14
investigative letters rogatory sent by Supreme Prosecution Office of Cassation 3,440
prosecutorial letters rogatory concerning foreign nationals 6,317
judicial letters rogatory received from third countries concerning criminal and 10,095
civil matters

Bulgarian judicial letters rogatory addressed to courts in third countries 4,268

concerning civil and criminal matters

19,577

TABLE 27:  LETTERS ROGATORY SOUGHT BY BULGARIAN COURTS AND DESIGNATED

The execution of third-country

FoR TURKEY OR MACEDONIA IN RELATION TO CROSS-BORDER CRIMINAL | | applications for controlled deliver-
OFFENCES FOR THE PERIOD 2001-2006 ies and cross-border surveillance
is carried out by the competent
investigative authority. The lat-
Letters Letters ter may seek assistance from the
Offence rogatoryto  rogatory to police, the customs or any other
Turkey Macedonia - ) ) )
administrative authority (Article
Trafficking in human beings (Articles 159a-159c¢ of 476(7) of the Criminal Procedure
o 0 0
the Criminal Code) Code).
Smuggling of goods or narcotics (Articles 242-242a 9 19
of the Criminal Code) The costs for executing a letter
Carrying across the border counterfeit currency, rogqtory are Sp|lt' between the
securities and payment cards (Article 244(1) of the 1 1 parties in conformity with the in-
Criminal Code) ternational treaties to which Bul-
lllegal exportation of listed cultural monuments or . i garia is a party or based on the
archive records (Article 278(3) of the Criminal Code) principle of reciprocity (Article 477
lllegal crossing of the border and smuggling of 8 0 of the Criminal Procedure Code).
persons (Articles 279-280 of the Criminal Code)
lllegal carrying across the border of hazardous Between 2091 and 2906 the Min-
waste or other substances (Article 353b of the 0 0 istry of Justice received several
Criminal Code) requests from Bulgarian courts for
Bribery and other corruption offences (Articles 301- y " letters rogatory tobe sentto Turkey
307a of the Criminal Code) or Macedonia in relation to cross-
. . border criminal cases; most of
Source:  Ministry of Justice. those requestsinvolved smuggling

of goods or narcotics (Table 27).



INTERNATIONAL LEGAL COOPERATION AND INTERNATIONAL LEGAL ASSISTANCE IN ...

89

TABLE 28:  LETTERS ROGATORY SENT BY TURKEY OR IMACEDONIA IN RELATION TO | ~ |
CROSS-BORDER CRIMINAL OFFENCES FOR THE PERIOD 2001-2005
Letters Letters
Offence rogatory to rogatory to
Turkey Macedonia
Trafficking in human beings (Articles 159a-159¢ of 0
o 0
the Criminal Code)
Smuggling of goods or narcotics (Articles 242-242a 9 19
of the Criminal Code)
Carrying across the border counterfeit currency, 1
securities and payment cards (Article 244(1) of the 1
Criminal Code)
lllegal exportation of listed cultural monuments or 0 0
archive records (Article 278(3) of the Criminal Code)
lllegal crossing of the border and smuggling of 8 0
persons (Articles 279-280 of the Criminal Code)
lllegal carrying across the border of hazardous
waste or other substances (Article 353b of the 0 0
Criminal Code)
Bribery and other corruption offences (Articles 301- 0
307a of the Criminal Code) 0
Source:  Ministry of Justice.

CHART 12:  LETTERS ROGATORY RECEIVED AND SENT BY THE SUPREME PROSECUTION OFFICE OF CASSATION

FOR THE PERIOD 2000-2005
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Significantly higher was the num-
ber of letters rogatory which the
Ministry of Justice received from
Turkey or Macedonia (Table 28).

In view of the existing constitu-
tional model of the judiciary and
the procedural legislation in force
in Bulgaria, the country’s public
prosecution office has a lead
role in combating crime, including
cross-border offences. Therefore,
its involvement in international
cooperation in this area becomes
ever more important.

In this connection, two facts are
worth mentioning: first, given
the very high level of danger to
the community posed by such
offences and the major public
interests at stake, all proceedings
for organized crime (i.e. all crimes
committed by an organized crim-
inal group or by order of such a
group, trafficking in human be-
ings, smuggling of narcotics and
precursors, counterfeiting curren-
cy and credit card fraud, offences
affecting the financial interests of
the EU, corruption, terrorism, etc.)
are subject to a special monito-
ring arrangement implemented
by the Supreme Prosecution Of-
fice of Cassation; second, in view
of the increasing workload of
the Supreme Prosecution Office
of Cassation in the field of inter-
national cooperation and inter-
national legal assistance, in 2004
the International Cooperation
Section was upgraded into a
separate department within
the Supreme Prosecution Of-
fice. The department handles a
growing number of files and has
developed much ampler activi-
ties both in terms of drawing up
and sending abroad applications
for legal assistance in the form
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of letters rogatory, and in terms of executing similar applications sent by other
countries (Chart 12).

Based on information from the Supreme Prosecution Office of Cassation, the
letters rogatory sent in by foreign judicial authorities most often concern
criminal proceedings for trade in, manufacturing of and trafficking in narcotics,
money laundering, counterfeiting currency and payment instruments, smug-
gling of goods, fraud, etc. Most of those requests are forwarded to the National
Investigation Service and are normally executed within three to four months
or, by way of exception, six or more months.

The letters rogatory received via the Ministry of Justice do not exhaust the
number of requests for assistance registered and assigned by the Supreme
Prosecution of Cassation. An increasing number of applications for the urgent
service of summonses and for certain investigative steps are sent by fax to the
Supreme Prosecution Office of Cassation by virtue of the Second Additional
Protocol to the European Convention on Mutual Assistance in Criminal Matters. The
applications for investigative steps sent by fax are assigned to the National In-
vestigation Service immediately. The original applications are then dispatched
by formal routes, i.e. from the Ministry of Justice of the respective state to the
Ministry of Justice of Bulgaria. Where an investigative letter rogatory has to
be sent abroad, Interpol channels are used as well by virtue of Article 4 of the
Second Additional Protocol to the Convention (in 2005 that opportunity was used
on 30 occasions).

Cooperation between the Supreme Prosecution Office of Cassation and the
competent bodies of other countries develops in conformity with the exist-
ing multilateral and bilateral international treaties to which Bulgaria is a party or
based on the principle of reciprocity; those arrangements cover the drawing
up and sending abroad of applications for legal assistance; the assignment and
execution of foreign applications for legal assistance; and the extradition of
defendants and convicted persons.

Legal assistance in criminal cases channeled by the Supreme
Prosecution Office of Cassation in 2005

In 2005, the International Legal Assistance Department at the Supreme
Prosecution Office of Cassation registered a total of 11,385 files, of which
4031 were newly-opened.

Various Bulgarian authorities sent a total of 902 applications for legal assis-
tance in pending pre-trial proceedings broken down along the following
lines: 15 cases for trafficking in and manufacturing of narcotics; 5 cases
for money laundering; 8 cases for trafficking in human beings and entice-
ment into prostitution; 1 case for an organized criminal group, etc.

Foreign judicial authorities sent to Bulgaria 251 applications for legal as-
sistance of which 156 were assigned to the National Investigation Service.
The applications relating to proceedings for trading in, manufacturing of
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or trafficking in narcotics were 19, those for money laundering and coun-
terfeiting currency or payment instruments were 15, those for fraud were
21, those for smuggling of goods were 14, etc.

In 2005, the Supreme Prosecution Office of Cassation received 66 foreign
applications for the extradition of foreign nationals (compared to 112 in
2004) and 88 applications from various Bulgarian judicial authorities for
the extradition of persons to Bulgaria (compared to 35 in 2004).

Also registered were 10 newly-received applications for the transfer of for-
eign nationals convicted in Bulgaria (compared to 40 in 2004) and 40 re-
quests for the transfer of Bulgarian nationals convicted abroad (compared
to 43 in 2004), for the purpose of serving sentences.

As regards the application of the European Convention on the Interna-
tional Validity of Criminal Judgments, in 2005 there was one case where a
judgment from the Kingdom of the Netherlands for trafficking in human
beings and money laundering was immediately forwarded to the com-
petent District Court in Burgas for the relevant judicial procedure to be
undertaken.

Source: Prosecution of the Republic of Bulgaria, Report of Activities, 1999-February 2006
(http//www.prb.bg/php/documents/371.doc).

The Supreme Prosecution Office of Cassation receives and sends the appli-
cations for the transfer of criminal proceedings, where the latter are at
the pre-trial stage (if the proceedings have moved to the trial stage, trans-
fer applications are handled by the Ministry of Justice). The transfer of crimi-
nal proceedings is covered by Section IV of Chapter Thirty-Six of the Criminal
Procedure Code. Where an application to transfer criminal proceedings abroad
is granted, it is immediately forwarded to the authorities competent to han-
dle the case under the Bulgarian Criminal Procedure Code. An application for
a transfer abroad is accepted if 13 cumulative conditions, set forth in Article
478(2) of the Criminal Procedure Code, have been met: 1. the act for which the
application was made constitutes a criminal offence under Bulgarian legisla-
tion; 2. the offender is capable of criminal liability under Bulgarian legislation;
3. the offender has his or her permanent domicile in the territory of Bulgaria;
4. the offender is a Bulgarian national; 5. the offence to which the application
relates is not considered a political crime or related to a political crime or a mili-
tary crime; 6. the application is not aimed at persecuting or prosecuting the
individual concerned on account of his or her race, religion, nationality, ethnic
origin, sex, civil status or political opinion; 7. a criminal proceeding has started
in Bulgaria against the offender for the same or different offence; 8. the trans-
fer of proceedings benefits the finding of the truth and the most important
evidence is located in the territory of Bulgaria; 9. the execution of the penalty,
if imposed, enhances the convicted person’s chances of social rehabilitation;
10. the offender’s personal appearance may be ensured in the proceeding in
Bulgaria; 11. the sentence, if pronounced, may be executed in Bulgaria; 12. the
application does not run counter to Bulgaria’s international obligations; 13. the
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application does not run counter to the fundamental principles of Bulgarian
criminal law and criminal procedure.

The new Criminal Procedure Code enables the Supreme Prosecution Office of
Cassation to set up joint investigation teams with other countries by second-
ing Bulgarian prosecutors and investigative bodies to such teams. In such cases
an agreement is made between the competent authorities of the participat-
ing states concerning the operations to be undertaken, the duration of the
mandate and the members of the joint investigation team. In the territory of
Bulgaria, a joint investigation team must abide by the provisions of the interna-
tional treaties, the agreement referred to above, and Bulgarian legislation (Ar-
ticle 476(3) of the Criminal Procedure Code). The Supreme Prosecution Office of
Cassation may send applications to other countries for the use of undercover
officers, controlled deliveries and cross-border surveillance in investigations,
and entertains similar applications sent by other countries (Article 476(4) of
the Criminal Procedure Code). Under the law, should the Bulgarian state border
be crossed in an emergency in order to conduct cross-border surveillance in
Bulgarian territory, the Supreme Prosecution Office of Cassation must be noti-
fied immediately. It decides on whether such cross-border surveillance should
be continued or discontinued, in line with the conditions and the procedure
set out in the Law on Special Intelligence Means (Article 476(6) of the Criminal
Procedure Code).

Cooperation between the prosecution office and foreign competent authori-
ties has been enhanced by the entry into force of the Law on Extradition and
the European Arrest Warrant. That law vested the Supreme Prosecution Office
of Cassation with drawing up requests for international searches or extradition
requests addressed to foreign bodies in relation to defendants in pending pre-
trial proceedings or convicted persons.

The scope of application of the Law on Extradition and the European Arrest War-
rant is determined by the following factors:

The existence of an international treaty, to which Bulgaria is a party, with
the law complementing any such treaty in relation to matters not covered
therein;

The reciprocity, established by the Minister of Justice, in cases where no
international treaty exists;

The receipt of an Interpol Red Notice issued for the purpose of arrest and
extradition.

In order for extradition to be allowed, double criminality is a sine qua non,
i.e. the offence should constitute a crime both under Bulgarian legislation and
under the laws of the requesting state and should carry at least one year im-
prisonment or a custodial measure or heavier penalty (Article 5(1) of the Law
on Extradition and the European Arrest Warrant). An act is deemed to constitute
a criminal offence in both countries where, irrespective of any differences in
the definitions of the crime, the main elements are the same.
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An extradition request may also be granted for the purpose of serving a prison
sentence or custodial measure imposed on the individual in the requesting
state provided that such sentence or measure has a duration of at least four
months.

The law sets out the conditions and the procedure for conducting the arrest
and transfer of a person, for the purpose of prosecution or serving a prison
sentence or custodial measure, between Bulgaria and the Member States of
the European Union based on a European Arrest Warrant (Articles 35 et seq.
of the Law on Extradition and the European Arrest Warrant). A European Arrest
Warrant is issued in respect of individuals who have committed offences pun-
ishable under the laws of the issuing state by at least one year imprisonment or
a custodial measure or by a heavier penalty or if the prison sentence or custo-
dial measure imposed has a duration of at least four months. The law provides
for an exception from the double criminality requirement when it comes
to issuing European Arrest Warrants for some crimes which are particularly
dangerous to the community and therefore carry in the issuing state at least
three years in prison or a heavier penalty, or for which a custodial measure is
envisaged requiring detention for at least three years (Article 36(2) of the Law
on Extradition and the European Arrest Warrant). Those comprise some typical
cross-border and related offences, e.g.:

Participation in an organized criminal group;

Terrorism;

Trafficking in human beings;

lllegal trafficking in narcotic and psychotropic substances;

lllegal trafficking in weapons, ammunitions and explosives;

Corruption;

Fraud, including fraud affecting the financial interests of the European
Communities within the meaning of the Convention on the Protection of the
European Communities’ Financial Interests of 26 July 1995;

Computer crimes and computer-related crimes;

Crimes against the environment, including illegal trafficking in endangered
species of fauna and flora;

Assisting in the illegal entry into and stay in the country;

lllegal trade in human organs and tissues;

lllegal trafficking in artifacts, including antique items and works of art;
lllegal trafficking in hormonal substances and other stimulators of growth;
lllegal trafficking in nuclear or radioactive material;

Trade in unlawfully possessed vehicles;

Crimes falling within the jurisdiction of the International Criminal Court;
Unlawful seizure of aircraft or ships, etc.

The enforcement of that novel legislation should facilitate and speed up inter-
national cooperation in criminal matters.

The already existing internal network involving the district prosecution offices
and some major regional prosecution offices contributes to enhancing the
operation of the prosecution as a whole but there is no adequate legal frame-
work providing for the extension of the internal network and its connection
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to the European network. The participation of judges and prosecutors in the
national network is decided on by the Supreme Judicial Council in line with
secondary legislation issued by the Minister of Justice. The ratification of the
2000 Convention on Mutual Legal Assistance in Criminal Matters in the European
Union is still to take place.

Regional cooperation is vital in the combat against cross-border crime. Good
contacts and cooperation, albeit informal, have developed at the border with
Turkey between the respective Bulgarian and Turkish agencies (mainly be-
tween the respective border police, investigative and prosecutorial authori-
ties). Information from last year suggests that those contacts improve perpetu-
ally (for example, there is operational exchange of mutually helpful information
between Edirne and Haskovo). Practice has demonstrated that the exchange
of information via the prosecutorial authorities is easier, while information ex-
changes by police routes take longer as the data have to go through a liaison
officer in Ankara (although police in Edirne have carried out one or two very
serious operations against organized crime due to their cooperation with the
Bulgarian services).

Similarly, official meetings have taken place between the prosecution offices
of Haskovo and Edirne, as well as meetings to establish operational contacts
between law enforcement bodies on both sides of the border. Officially the
contacts between Turkish magistrates and their Bulgarian counterparts are in-
direct and slow and go via the Turkish Ministry of Justice, while the procedure
available to policemen is even more cumbersome. Bulgarian prosecutors, in
turn, cannot travel to Turkey unless authorized by the Prosecutor General but
at times it is compelling to establish emergency contacts within the matter of
just a few hours.

At the same time, the majority of drug trafficking cases are still detected by
the Bulgarian authorities and the Turkish counterparts have become more ef-
ficient only recently. As regards trafficking in human beings and smuggling of
persons, more extensive assistance should be provided by the Turkish side as
the individuals who accompany the immigrants to the border (or expect the
immigrants on the other side) are predominantly foreign nationals.

Those involved in the process of investigating and prosecuting cross-border
crimes in the region are of the view that communication with Turkey is gener-
ally difficult: letters rogatory are executed slowly; even writs of summons are
not served on their addressees. There seems to be a general finding that the
execution of letters rogatory by the relevant authorities of other foreign coun-
tries (especially the United Kingdom and Russia) is a slow process as well. This
necessitates the review of the bilateral and multilateral instruments as
well as of the domestic legal rules and their improvement so as to enhance
the efficiency of international cooperation in combating cross-border crime.
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CHAPTER FOUR.

RECOMMENDATIONS

Based on the analysis of the situation with cross-border crime, of the domestic
and international legal instruments governing the fight against it and of the
operation of the institutions empowered to enforce those instruments, several
categories of recommendations have emerged.

1. LEGISLATIVE AMENDMENTS SUGGESTED TO
THE NATIONAL ASSEMBLY AND THE INSTITUTIONS
HAVING LEGISLATIVE INITIATIVE

The Criminal Code should be amended and supplemented with a view to:

Introducing a new aggravated offence consisting in the smuggling of
persons (Article 280(2) of the Criminal Code) and covering repeat of-
fending.

Introducing clear-cut criteria to distinguish between cases of smug-
gling of goods (Article 242(1) of the Criminal Code) that qualify as crimes
and those that are to be sanctioned as administrative violations (for
example by providing a legal definition of the concepts of “large pro-
portions”, "systematically” carrying out an activity, etc.).

Repealing the provision that makes it possible to impose an administra-
tive fine for the petty smuggling of goods or, if the provision is kept, in-
cluding a reference to the level of the fine set in the customs legislation.
Differentiating the criminal liability for smuggling of narcotics and
providing for lighter penalties for people who only carry the drugs with-
out being members of an organized network (the so-called "mules”).
Providing for the exemption from criminal liability of offenders
who cooperate with the competent authorities to help detect the
accomplices in smuggling offences (similarly to Article 109(4) of the
Criminal Code which reads that a participant in an organized criminal
group shall not be held liable if he voluntarily surrenders to the authori-
ties and divulges the organization or the group before another offence
has been committed).

Extending the scope of the rule that criminalizes the sale and warehous-
ing of excise goods devoid of excise duty stamps (Article 234 of the
Criminal Code). This provision now covers only the situations where the
goods are sold or warehoused but other scenarios should be added,
e.g. situations where the goods are physically carried by or stored in a
vehicle.

Enabling the court to also order, in the event of smuggling of goods and
narcotics, disqualification from taking a specific state or public po-
sition or from exercising the right to practice a specific profession
or activity. Such a legislative amendment would be especially relevant
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where customs officials or border police officers, etc. are involved in the
perpetration of an offence.

- Criminalizing customs fraud as it is currently beyond the scope of any
criminal provision and ways and means are sought to define such of-
fences under other provisions of the Criminal Code. The following ap-
proaches may be adopted here: inserting a separate definition of the
criminal offence of customs fraud, similarly to the provisions on tax eva-
sion (Article 255 of the Criminal Code), or providing for heavier penalties
for document-related crimes (Articles 308 et seq. of the Criminal Code)
having as their subject matter a customs declaration or another cus-
toms document, etc.

The Criminal Procedure Code should be amended so as to facilitate the in-
vestigation of cross-border crimes by inter alia:

- Fine-tuning the provision requiring that only the persons appointed "in-
vestigative police officers” at the Ministry of Interior have the capacity to
act as investigative authorities. The text should enable a wider range
of police officers to undertake procedural and investigative steps,
especially in emergencies, as acting swiftly in such circumstances is the
only possibility to collect and preserve evidence.

- Reinstating customs investigation that existed before the entry into
force of the new Criminal Procedure Code. The unwarranted abolition of
the possibility of customs officials to act as investigative officers in cases
of smuggling and foreign exchange violations has engendered difficul-
ties in practice. Customs officers are better prepared to work on goods
smuggling than the investigative police officers at the Ministry of Inte-
rior, so their involvement in the investigation of such offences would
make the investigative bodies much more efficient.

- Extending the scope of the procedure to institute criminal proceedings
by virtue of the record of the first procedural step and adding body
searches to the list of emergency procedural and investigative
steps undertaken in such cases.

- Rethinking jurisdiction over the smuggling of goods and narcotics.
The new Criminal Procedure Code changed the jurisdiction over those
cases and moved them from regional court level to district court level
but the district courts are further away from the border compared to
regional courts and investigations are frustrated as the investigative
bodies are often forced into traveling a long distance to the respective
district court in order to obtain an authorization or approval of the pro-
cedural steps they have undertaken or to seek orders for coercive mea-
sures, including those to prevent absconding.

- Introducing a possibility for the procedural steps made during ad-
ministrative liability procedures with a view to seizing physical evi-
dence, and the records drawn up on such occasions to be fully admis-
sible in court criminal proceedings.

- Improving the conditions and the procedure for deploying the newly-
introduced special intelligence means (undercover officers, trusted
transactions and controlled deliveries) by providing inter alia for inter-
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viewing the immediate superior of an undercover officer instead of or in
addition to interviewing the officer him or herself.

— Improving the rules on interviewing witnesses with secret identity
so as to avoid any chances for their identification from the information
contained in the transcripts or in any other documents on the file (e.g.
by banning expressly the insertion of certain data in the verbatim re-
cords of the interviews).

- Introducing a requirement for the so-called “certifying witnesses” to
be interviewed before a judge.

- Envisaging a possibility to interview the investigative body who drew
up the respective verbatim record, in his or her capacity as a witness in
the case, which is standard practice in many European countries.

Proposed amendments to the Criminal Procedure Code

"Further to the analysis of the enforcement of the new Criminal Procedure
Code, and independently of the positive results reported on, the task force
has identified some problems connected with the application of the new
rules. This has dictated the drafting of proposals to amend the Criminal
Procedure Code. The Draft Law Amending and Supplementing the Criminal
Procedure Code presented to the Parliament by a group of MPs proposes
the following major changes:

Providing, within short terms, for a sufficient number of officials en-
dowed with investigative powers, so as to enhance the efficiency of
police operations in pre-trial proceedings; vesting all police officers
with investigative functions.

Extending the statutory time limits for investigation from two to at least
six months, with a possibility for a six-month extension.

Enabling the police officers having conducted an investigation to tes-
tify in court.

Enabling the head of a police unit implementing an undercover opera-
tion to testify in court on behalf of the officer who acted under cover.
Abolishing the requirement for certifying witnesses to participate in the
conduct of any procedural steps at the pre-trial stage!

Source: Efficiency of Pre-trial Proceedings: The Effects of the Criminal Procedure Code Ana-
lyzed (analysis made by the Interagency Monitoring Task Force for the Criminal Procedure Code,
9March 2007).

Amending the Law on the Ministry of Interior and/or its implementing regu-
lations so as to define unequivocal criteria for the number of investiga-
tive police officers in the country’s different regions; elements to be taken
on board (besides the size of the population) include the peculiar features
of and the criminogenic factors in the region in question. Many areas, espe-
cially border-adjacent ones, now experience a genuine deficit of investiga-
tive police officers.
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Changing the procedure for imposing administrative penalties for
smuggling of goods as set out in the Law on Customs; in particular, some
scenarios should exclude the possibility for an agreement between the
offender and the sanctioning administrative body, e.g. where the subject-
matter of the offence exceeds a certain value threshold or in the event of
repeat offending. The existing possibility to make such agreements leaves
the door wide-open for imposing the minimum statutory penalty and or-
dering the payment of just a quarter of the value of the items involved and
of the vehicle used as an instrumentality, instead of heading for forfeiture.
That privilege should not be applicable to serious instances of smuggling
of goods as it is conducive to corruption.

The Law on Extradition and the European Arrest Warrant should be amended
5o as to extend the powers of prosecutors, inter alia by introducing an
interim arrest procedure pending the receipt of a European arrest
warrant, similarly to the procedure allowing for the interim arrest of an
individual pending the receipt of an extradition request.

Rules should be introduced on the level and sharing of costs between
the pre-trial authorities and the courts in order to change the current
situation where expert witnesses set themselves the fees for their own as-
sessments in the pre-trial proceeding and the courts reimburse the costs
incurred by the Ministry of Interior. The decisions to fund large expert as-
sessments are currently made by the Supreme Judicial Council. The rules
thus introduced should reflect recent changes in the process, in particular
the fact that the majority of the pre-trial authorities no longer belong to the
judiciary.

In addition to the specific amendments proposed, a general recommendation
in the long run is to make the legislation more stable, to enact amendments
more rarely and only where they are well thought-out and compelling, as that
would stabilize law enforcement as well. There seems to be a universally rec-
ognized need for interpretative decisions of the Supreme Court of Cassa-
tion to provide guidance for the application of the laws, in particular the new
Criminal Procedure Code and some of the latest amendments to the Criminal
Code.
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2. RECOMMENDED ORGANIZATIONAL AND
TECHNICAL MEASURES

Relevant to the Supreme Judicial Council, the Supreme Prosecution Office
of Cassation, and the Ministry of Interior:

A joint decision-making mechanism for the investigation of crimes,
including cross-border ones, should be created by the Supreme Judi-
cial Council, the Supreme Prosecution Office of Cassation and the Min-
istry of Interior, while making full use of any other existing mechanisms
(e.g. joint guidelines, instructions and other instruments) %

A modern unified methodology for investigating cross-border crimi-
nality should be developed under the guidance of the Supreme Pros-
ecution Office of Cassation, to be approved by the Supreme Judicial
Council and the Minister of Interior and applied by investigators and
investigative police officers working on such offences. The methodol-
ogy should provide for uniform procedures and their implementation
and for the same format of the relevant documents (this should be co-
ordinated with judges from other European countries, also in view of
the future recognition of judgments). It should also set out rules on
the exchange of information and on the access to closed cases and
to existing investigative and trial methods applicable to cross-border
crimes. Moreover, investigators and investigative police officers all too
often come across the same problems and experience similar needs in
terms of legal framework, logistics, equipment, and staffing.

Joint decisions should be made to enhance communication and coor-
dination between the court and the pre-trial authorities; this requires
inter alia the implementation of communication software enabling
the contacts between different institutions and the usage of the data
arrays of the Ministry of Interior as well as the implementation and use
of joint information systems equally accessible to the pre-trial bodies
and the courts, especially those operating in the same territory (the sys-
tems of citizens’ administrative registration cannot serve that purpose
as they are incomplete and not fully up to date).

Judges, prosecutors, investigators and police officers should be offered
incentives to work in remote areas, e.g. financial, social and other ar-
rangements should be put in place while also thinking about enhanc-
ing their professional knowledge and skills (such as introducing
higher remuneration in border areas but also conducting more fre-
quent assessments and audits, providing training, technical equipment,
etc); likewise, joint training initiatives (covering inter alia European law)
should be organized locally for representatives of all law enforcement
and judicial institutions.

8 For example, Instruction No. 1 of 22.03.2004 on the operation of and interaction between pre-trial
authorities, Instruction No. 1-19/22.06.2006 on the setting up of joint investigation teams involving
the Prosecution and the Ministry of Interior to combat organized crime, Guidelines issued by the
Prosecutor General, the Supreme Prosecution Office of Cassation and the Minister of Interior on
the operation of prosecution offices in assigning, conducting and closing preliminary inquiries, on
synchronizing the criteria for instituting pre-trial proceedings, police or prosecutorial inquiries, etc.
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- Thebudget of the judiciary and that of the Ministry of Interior should be
allocated in a differentiated manner and sufficient resources should
be earmarked to meet the needs of law enforcement and the courts for
translation and interpreting services into and from rare languag-
es, especially in those judicial districts where such resources are badly
needed because of the existence of border check-points.

— The problems with escorting defendants should be resolved; as un-
der the new Criminal Procedure Code the investigation services only
handle a limited number of criminal offences, the court-martials pri-
marily guard the court buildings, while escorting is done by the Minis-
try of Interior based on an informal agreement.

Relevant to the Ministry of Finance and the Customs Agency:

- Special training should be provided, as well as measures to enhance
the professional knowledge and skills of the officials in charge of
drawing up statements of or issuing penalty warrants for customs
violations. The main drawbacks identified affect exactly the statements
that describe the finding of administrative offences. They usually con-
tain no description of the act representing an offence, nor is there any
reference to the substantive provision infringed (the statements often
refer to Article 233 of the Law on Customs but this is the rule prescribing
the sanction for administrative offences and not the provision trans-
gressed by the offender). The Law on Excise Duty and Tax Warehouses
provides for forfeiture in strictly defined situations, but forfeiture is oc-
casionally overlooked in the penalty warrants or is sometimes based on
the Law on Administrative Offences and Penalties. The problem is that, if a
penalty warrant only refers to Article 20 of the Law on Administrative Of-
fences and Penalties without specifying any of its three paragraphs and
the court reverses the warrant in its entirety, the offender goes unpun-
ished and receives back the goods at stake.%* A paragraph of Article 20
should be cited expressly so that the court could eventually uphold at
least the forfeiture aspect of the penalty warrant challenged before it.

- The mobile squads should include prosecutors, investigators and
investigative police officers in order to be more efficient.

- Model import and export declarations should be introduced in more
languages, including rare ones, especially those spoken by nationals of
the riskiest countries. At present there are no declaration forms even
in the languages of some neighboring states, e.g. Romanian, which
blocks completely the proving of an offence or of the lawful actions
undertaken by the competent authorities.

- An appropriate legal instrument should be used to provide for a com-
pulsory expert assessment of the goods smuggled based on market
prices.

— The customs services should be equipped with state-of-the-art border
inspection equipment to exclude the risks inherent in random checks

6490 per cent of the penalty warrants issued by the customs authorities in the area of Kyustendil are
reversed by the court; while this is often due to the insufficient skills and poor qualification of the
officials in charge of drawing up the statements of breaches found, doubts of corruption are not
out of place either.
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(e.g. scanners to inspect long-haul vehicles; such equipment exists in
most countries, including Turkey).

Laboratories should be set up in the border areas to make expert as-
sessments of the drugs seized in order to avoid the delays resulting
from the expert assessments being made in Sofia as these often com-
promise the two-month statutory deadline for investigation. Similarly,
the customs authorities should be equipped with special steel storage
boxes, camouflage dressing, electronic scales and bullet-proof vehicles
for transporting the drugs.

Relevant to the Ministry of Interior and the General Border Police Directorate:

— The necessary measures should be undertaken to improve the guard-

ing of borders (especially the so called "green borders” outside the ter-
ritory of border check-points as well as the Black Sea border) and to
reinforce the professional capacity of border guards.

Measures should be taken to improve the interaction among the
various services and units, starting from the initial information for a
cross-border offence through to the closure of an investigation. It is
equally indispensable to provide that when operations are undertaken
by different services, in particular the Directorate-General for Combat-
ing Organized Crime, the investigation leads and probabilities should
be discussed with the prosecutor right from the outset rather than at
a later point where he or she might no longer be able to react. Of-
ten times this is the reason for the lack of sufficient evidence and the
raids remain nothing more than show-off exercises that only serve to
feed glorious media reports of "detected crimes’, "dismantled criminal
groups” and the like. The functions of each unit and institution in the
chain of investigating and prosecuting crime should be clearly defined
and distinguished from those of other entities.

Relevant to the Criminological Research Board at the Ministry of Justice:

- A data bank of cross-border crimes should be created and their dy-

namics should be monitored and analyzed.

Relevant to the Supreme Prosecution Office of Cassation:

— The existing Uniform Information System (UIS) for automated file

and case management should be extended and made operational
in the remaining prosecution offices (other than the pilot ones). That
would enable the electronic exchange of data with other bodies in the
judiciary and the executive involved in the fight against crime, as well
as monitoring the progress of criminal cases from day one of their reg-
istration to the service of the sentence imposed on the defendant.

Full use should be made of the data exchange communication link,
which existed already at the end of 2005, developed for the exchange
of information between prosecution offices and investigative bodies
in specific cases of organized crime, serious economic crimes and cor-
ruption cases (including some cross-border offences) subject to spe-
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cial monitoring because of their extremely high level of danger to the
community.®

- Joint professional capacity-building meetings between prosecu-
tors and investigative police officers should be organized more fre-
quently and in fact regularly, to discuss different facets of cross-border
criminality and investigation work.

— The Supreme Prosecution Office of Cassation should initiate and co-
ordinate joint operations with law enforcement, inter alia by putting
together joint teams to combat the various types of cross-border
crimes.

— The Supreme Prosecution Office of Cassation should play an active part
in organizing cross-border meetings with prosecutors from Turkey
and Macedonia to boost regional cooperation and to ensure swifter
and direct data exchange for cross-border crimes.

Relevant to the Supreme Judicial Council, the Ministry of Interior, the Min-
istry of Finance, and the National Institute of Justice:

- Training should be provided for the representatives of all judicial
and law enforcement bodies involved in the fight against cross-bor-
der criminality, in view of their roles in that process and the novelties in
the legal framework. Such training is rather scant at present, especially
that offered to prosecutors and other investigative authorities.

- Training should be organized for customs officers with the involve-
ment of judges, so as to overcome the drawing up of inadequate
statements of violations and penalty warrants; it is exactly such draw-
backs that entail the reversal of many of those acts by the courts.

- Alarger number of seminars should be organized within the frame-
work of the continuous training of prosecutors and judges to deal
with the topics of international cooperation and the European Ar-
rest Warrant, while emphasizing the practical dimensions and involv-
ing as speakers practicing magistrates with sufficient experience in the
day-to-day work on such issues.

Relevant to the Ministry of Justice:

- The Unified Information System against Crime should be finally
phased in and become operational. While the development of that
system has been expected for more than 10 years now, its successful
implementation may strengthen significantly the interplay among all

% That information system links in a network the Supreme Prosecution Office of Cassation with all
specialized units within the prosecution offices in the country, on the one hand, and the informa-
tion systems of the National Investigation Service and, hence, of the Ministry of Interior, on the
other hand. See Prosecution Office of the Republic of Bulgaria: Report of Activities, 1999-February 2006
(http://www.prb.bg/php/documents/371.doc, in Bulgarian).
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institutions in charge of combating crime and those involved in pros-
ecuting cross-border crime in particular.

- An updated bilateral legal assistance treaty with Turkey should
be proposed and negotiated in order to help the investigation and
prosecution of cross-border crimes by both parties. The amended
treaty should provide for an emergency procedure for the collection of
evidence, a possibility that currently exists only for temporary arrests.
Thus, in the event of temporary arrest the request may be forwarded
or handed over in any possible way. If such a provision were applicable
to evidence gathering, the execution of letters rogatory would be ac-
celerated, a factor of uttermost importance in the context of cross-bor-
der crime. The Turkish counterparts should also be offered a reciprocal
attitude in relation to legal assistance and any relating formalities, as
assistance from Bulgaria is currently channeled through the Ministry of
Justice and the Supreme Prosecution Office of Cassation, while there is
one sole intermediary in Turkey, viz. the Ministry of Justice. It would be
appropriate to introduce a deadline, albeit non-binding, for the execu-
tion of letters rogatory and that deadline should be sufficiently short.
Equally necessary is the introduction of a simplified mechanism for the
mutual recognition of certain pieces of evidence (e.g. by means of au-
thentication by a government agency specified in the treaty or other-
wise), for instance evidence already collected by the authorities of the
requested state on a different occasion.®’

— Adraft law should be prepared and presented to the Council of Minis-
ters (via the Minister of Justice) to ratify the 2000 Convention on Mu-
tual Legal Assistance in Criminal Matters in the European Union.

- An adequate legal framework should be proposed to set up an inter-
nal network of prosecutors (contact points at local prosecution offic-
es) who should be in charge of the tasks stemming from international
legal assistance in criminal matters.

6 Already in December 1997 the Parliament passed a Decision whereby it obliged the Government

67

and the National Statistical Institute to develop and implement such a system in cooperation with
the judiciary. The rules on the operation of the system were initially embedded in the Law on Sta-
tistics (1999) and then moved to the Law on the Judiciary (2002), while the Ministry of Justice was
identified as the institution in charge. Throughout the years, various Government strategy papers,
programs and plans referred to numerous deadlines for the system’s implementation but most of
those papers have been disregarded in actual fact. The new Law on the Judiciary (2007) provides
for more detailed provisions on the structure and operation of the system.

At present, based on informal contacts with their Turkish counterparts, the investigative authori-
ties often times exchange information as to whether an individual has a criminal record in the
other country. In order for such information to be usable in court, however, it has to be supplied
by official channels, which may eventually take a year or two; it is even possible for the information
to be entirely withheld.
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* ¥ ¥

The percentage of cross-border crimes does not seem excessive against the
backdrop of overall criminality. Fluctuations are possible, though, and it may
well go up after Bulgaria's accession to the European Union as some Bulgarian
borders have become external borders of the Union. Whatever the share of
cross-border crimes, the measures to combat them are of major importance
to national and Union security alike. The recommendations offered above aim
at strengthening law enforcement and the justice process in the areas adja-
cent to external Union frontiers. They are addressed to the legislature, to the
executive and its various agencies, to those in power and to the bodies vested
with the management of the judiciary.

At the same time, cross-border criminality is especially dangerous when inter-
twined with political corruption and the unlawful funding of political parties.
While that connection might not transpire as clearly now as at the outset of
the transition period, it has not been disrupted and, in parallel to petty cor-
ruption, impedes on a daily basis the detection and prosecution of serious
criminal and other offences. Hence, anti-corruption reforms are crucial for the
fight against cross-border crime, amongst others. In addition to the in-house
measures launched by different institutions, a more effective criminal justice
and efficient application of other means to counter crime, including assets
forfeiture, are urgently needed.
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22,

23.

24,

25.

26.

Court of the Republic of Bulgaria of 21.03.1996, SG issue 31 of 12.04.1996; am., issue 44 of
21.05.1996, in force as from 1.06.1996, issue 117 of 10.12.1997, in force as from 1.01.1998,
issue 153 of 23.12.1998, in force as from 1.01.1999, am. and suppl., issue 50 of 1.06.1999, is-
sue 55 of 25.06.2004, in force as from 1.01.2005, am., issue 28 of 1.04.2005, in force as from
1.04.2005, issue 94 of 25.11.2005, in force as from 25.11.2005, am. and suppl., issue 21 of
10.03.2006, am., issue 30 of 11.04.2006, in force as from 12.07.2006.

Law on Legal Aid, published, SG, issue 79 of 4.10.2005, in force as from 1.01.2006, am.,
issue 105 of 29.12.2005, in force as from 1.01.2006, issue 17 of 24.02.2006, in force as from
1.05.2006, issue 30 of 11.04.2006, in force as from 12.07.2006.

Law on Special Intelligence Means, published, SG, issue 95 of 21.10.1997, suppl., issue
70 of 6.08.1999, in force as from 1.01.2000, am., issue 49 of 16.06.2000, in force as from
16.06.2000, issue 17 of 21.02.2003, suppl., issue 86 of 28.10.2005, in force as from 29.04.2006,
am., issue 45 of 2.06.2006, issue 82 of 10.10.2006.

Law on Statistics, published, SG, issue 57 of 25.06.1999, am. and suppl., issue 42 of
27.04.2001, am., issue 45 of 30.04.2002, issue 74 of 30.07.2002, issue 37 of 4.05.2004, in force
as from 4.08.2004, issue 39 of 10.05.2005, in force as from 11.08.2005, am. and suppl., issue
81 of 11.10.2005, suppl., issue 88 of 4.11.2005.

Law on the Judiciary (repealed), published, SG, issue 59 of 22.07.1994; Judgment No. 8 of
the Constitutional Court of the Republic of Bulgaria of 15.09.1994, SGissue 78 of 27.10.1994;
Judgment No. 9 of the Constitutional Court of the Republic of Bulgaria of 30.09.1994, SG
issue 87 of 25.10.1994; Judgment No. 17 of the Constitutional Court of the Republic of
Bulgaria of 3.10.1995, SG issue 93 of 20.10.1995; suppl., issue 64 of 30.07.1996, in force as
from 30.07.1996; Judgment No. 19 of the Constitutional Court of the Republic of Bulgaria of
29.10.1996, SG, issue 96 of 8.11.1996; am. and suppl., issue 104 of 6.12.1996, in force as from
7.01.1997,am., issue 110 of 30.12.1996, issue 58 of 22.07.1997, issue 122 of 19.12.1997, issue
124 0of 23.12.1997, in force as from 1.04.1998 - issue 21 of 20.02.1998, issue 11 of 29.01.1998,
am. and suppl., issue 133 of 11.11.1998; Judgment No. 1 of the Constitutional Court of the
Republic of Bulgaria of 14.01.1999, issue 6 of 22.01.1999; am., issue 34 of 25.04.2000, in
force as from 1.01.2001, issue 38 of 9.05.2000, suppl., issue 84 of 13.10.2000, am., issue 25 of
16.03.2001, in force as from 31.03.2001, am. and suppl., issue 74 of 30.07.2002; Judgment
No. 11 of the Constitutional Court of the Republic of Bulgaria of 14.11.2002, issue 110 of
22.11.2002; Judgment No. 13 of the Constitutional Court of the Republic of Bulgaria of
16.12.2002, SG, issue 118 of 20.12.2002; am. and suppl., issue 61 of 8.07.2003, in force as
from 8.07.2003, am., issue 112 of 23.12.2003, in force as from 1.01.2004, am. and suppl., is-
sue 29 of 9.04.2004, in force as from 9.04.2004, am., issue 36 of 30.04.2004, in force as from
31.07.2004, suppl., issue 70 of 10.08.2004, in force as from 1.01.2005; Judgment No. 4 of the
Constitutional Court of the Republic of Bulgaria PB of 7.10.2004, SG, issue 93 of 19.10.2004;
Judgment No. 4 of the Constitutional Court of the Republic of Bulgaria of 21.04.2005, SG,
issue 37 of 29.04.2005; am., issue 43 of 20.05.2005, in force as from 1.09.2005, suppl., issue 86
of 28.10.2005, in force as from 29.04.2006, issue 17 of 24.02.2006, in force as from 1.05.2006;
Judgment No. 1 of the Constitutional Court of the Republic of Bulgaria of 7.03.2006, SG, is-
sue 23 of 17.03.2006 ; am. and suppl., issue 30 of 11.04.2006, in force as from 1.01.2007, issue
39 of 12.05.2006, in force as from 12.05.2006, repealed, issue 64 of 7.08.2007.

Law on the Judiciary, published, SG, issue 64 of 7.08.2007.
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27.

28.

29.

Law on Asylum and Refugees, published, SG, issue 54 of 31.05.2002, in force as from
1.12.2002, am. and suppl., issue 31 of 8.04.2005, am., issue 30 of 11.04.2006, in force as from
12.07.2006.

Ordinance No. 10 of 2003 on the export and import of cash on hand, precious met-
als, precious stones and items therewith or thereof and on keeping the customs reg-
isters under Art. 10a of the Law on Foreign Exchange, issued by the Minister of Finance,
published, SG, issue 1 of 6.01.2004, am., issue 48 of 15.06.2007.

Ordinance on the exportation and temporary exportation of movable listed cultural
monuments, enacted by Regulation of the Council of Ministers No. 281 of 18.10.2004, pub-
lished, SG, issue 96 of 29.10.2004, in force as from 1.01.2005, am., issue 51 of 21.06.2005, in
force as from 21.06.2005, issue 14 of 14.02.2006, in force as from 14.02.2006.
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ANNEX 2: CRIMINAL CODE OF THE REPUBLIC OF
BULGARIA (EXCERPT)

Art. 159a. (New, SG, issue 92/2002) (1) An individual who recruits, transports, hides or admits
individuals or groups of people in view of using them for sexual activities, forceful labor, dispos-
session of bodily organs or holding them in forceful subjection, regardless of their consent,
shall be punished by deprivation of liberty of one to eight years and a fine of up to BGN eight
thousand (8,000).

(2) Where the act under par. 1 has been committed:

1. with regard to an individual who has not turned eighteen years of age;

2. through the use of coercion or by misleading the individual;

3. through kidnapping or illegal deprivation of liberty;

4. through abuse of a status of dependency;

5. through the abuse of power;

6. through promising, giving away or receiving benefits,
punishment shall be deprivation of liberty from two to ten years and a fine of up to BGN ten
thousand (10,000).

(3) (New, SG No. 75/2006) Where the act under paragraph 1 has been committed in respect to
a pregnant woman to the purpose of selling her child, the punishment shall be deprivation
of liberty of up to ten years and a fine from BGN 5,000 to BGN 15,000.

Art. 159b. (New, SG No. 92/2002) (1) An individual who recruits, transports, hides or admits
individuals or groups of people and guides them over the border of the country with the ob-
jectives under Article 159a, paragraph 1, shall be punished by deprivation of liberty from three
to eight years and a fine of up to BGN ten thousand (10,000).

(2) (Supplemented, SG No. 75/2006, in force as from 13.10.2006) Where the act under par. 1 has
been committed in presence of characteristics under Article 159a, paragraphs 2 and 3, the
punishment shall be deprivation of liberty from five to ten years and a fine of up to BGN
fifteen thousand (15,000).

Art. 159c. (New, SG No. 92/2002) Where acts under Articles 159a and 159b qualify as danger-
ous recidivism or have been committed at the orders or in implementing a decision of an or-
ganized criminal group, the punishment shall be deprivation of liberty from five to fifteen years
and a fine of up to BGN twenty thousand (20,000), the courts being also competent to impose
confiscation of some or all possessions of the perpetrator.

Art. 242. (Amended, SG No. 95/1975) (1) (Amended, SG No. 10/1993, amended, SG No. 26/
2004) A person 