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COALITION




ANTI-CORRUPTION DIMENSIONS OF JUDICIAL AND LEGISLATIVE REFORM IN BULGARIA

HIGHLIGHTS OF CORRUPTION ASSESSMENT REPORT 2003

The fifth consecutive report of Coalition 2000 offers an analysis and a general evaluation of the level of corruption and the dynamics of anti-corruption efforts in Bulgaria in 2003. It emphasizes the anti-corruption dimensions of judicial and legislative reform, including their international aspects. Such an approach does not mean that the judiciary is the sole branch of government affected by corruption. It rather derives from the understanding that judicial reforms must persist and even be stepped up, since the judiciary through its specific units has a paramount role in investigating and penalizing corruption. Moreover, any failure to fulfill its functions or the existence of corruption within the judiciary brings harm to society and the state, distorts the very nature of the judicial system and affects public confidence in the judiciary. The legislature and the executive also have their indispensable share of responsibility for counteracting and preventing corruption, concentration of power and abuse of office. Therefore, complex measures have to be undertaken on the basis of agreement and cooperation between the main branches of government with the active involvement of civil society. This will reduce to a minimum the opportunities for corruption on the one hand, and prepare the grounds for effective penalties for the various corrupt practices, on the other. 

Besides Coalition 2000 experts, the elaboration of Corruption Assessment Report (CAR) 2003 involved the efforts of over 30 prominent Bulgarian jurists including magistrates, representatives of state institutions and leading non-governmental organizations. The Report’s final version has incorporated many of the opinions, recommendations and proposals, information and statistical data offered by the Ministry of Justice, the Ministry of Interior, the Supreme Prosecution Office of Cassation, the National Investigation Service, the courts, the Legal Initiative for Training and Development (PIOR), the Association of Judges in Bulgaria, and other organizations and experts. The scope and structure of the Report, however, have allowed only for a limited number of notes, views and approaches to be included. The aim of the authors, therefore, was to review and synthesize them so as to render their general meaning and spirit, and to outline the basic and some of the alternative proposals for curbing corruption in the country as a whole, and in the judiciary in particular. 

CAR 2003 aims to offer a broad platform for debate of the issues and bring about a political consensus on the future constitutional, legislative, institutional and organizational changes concerning the judiciary and on the adoption of decisions on the following basic issues:  

1) The overall organization of the judiciary, viz. the principles upon which it is based and operates, its governance, the promotion of the status of the magistrates, and the development of internal anti-corruption monitoring mechanisms within the bodies of the judiciary. 
2) The organization and operation of the administration of judicial bodies. 
3) The current legislation in the main branches of law – criminal, administrative and civil law and procedure, and its improvement with regard to the direct or indirect consequences on the curbing and prevention of corruption. 

CAR 2003 analyses the current state of these issues and formulates over 120 specific proposals for reforms and alternative anti-corruption solutions. These can be summarized as follows:

First, with regard to the ongoing reform in the organization of the judiciary, the particular proposals follow a novel approach to the separation of powers and aim to provide ample mechanisms for an open dialogue and balance between the separate branches of government and to ensure proper application of the principle of independence of the judiciary which has often been interpreted as impunity. The proposals for reforms in the governance and the organizational structure of the judiciary can be summarized as follows: 
· Change the procedure for election of the Supreme Judicial Council (SJC), including the removal of the quota-based scheme or, in case the parliamentary quota is retained, elect SJC members by a qualified majority to bar any possible partisan influence; promote openness and transparency in SJC work, enlarge the scope of SJC powers and capacity in relation to disciplinary procedure, develop an information system to ensure coordination and control.
· Consider an amendment to the Constitution that would provide that the president of the Supreme Court of Cassation, the president of the Supreme Administrative Court and the Prosecutor General be elected by the National Assembly with a qualified majority in order to avoid politicizing the election. The National Assembly should have the power to decide on the early removal of those individuals from office and on lifting their immunity by a qualified majority procedure. Thus, the accountability of high-ranking magistrates will improve and the legislature will play a vital part in ensuring the checks and balances among the three powers. Compared to the legislature and the executive, the judiciary is subject to control to a much lesser extent, yet it has powers to control the decision-making process. This is especially true for administrative justice, mostly concerning control over the decisions of the executive and the role of the Constitutional Court (despite the fact that it is not part of the judiciary) in interpreting legislative decisions.
· Adopt measures to ensure the decentralization, transparency and accountability of the prosecution. They should be feasible within the current constitutional framework and should involve legal and organizational changes to transform the hierarchical model on which the system of prosecution is based and the independence of prosecutors of any superior prosecutor or of the administrative head of the prosecution office when deciding on specific files and cases. One way could be to prescribe serious sanctions to root out the unlawful practice of giving oral instructions.

· Establish a separate institution - a public official entrusted by law with prosecutorial functions outside the hierarchical system of public prosecution in its current form. Its functions should extend to investigating, pressing charges and maintaining the indictment in cases expressly envisaged in the Constitution and concerning corruption within the judiciary or among high government officials. Such a public official or team of officials should be elected by the National Assembly in order to prevent informal as well as institutional dependence because of which instances of investigation or conviction of magistrates or high officials so far have been extremely rare.

· Introduce and enforce unified criteria for career development of magistrates preventing their advancement to higher instances on other grounds such as loyalty to superiors, political affiliation and ties, etc.
· Bring the budget of the judiciary in accordance with European standards, i.e.reach an amount of 4% of GDP (in 2003 it was less than 1% in Bulgaria), but also adopt strict rules and transparency of spending which should correspond to judicial reform priorities rather than non-essential goals or group interests.

· Structural changes towards a new, more efficient model of the judiciary, where the investigation (and also the prosecution authorities, according to one of the proposed options for restructuring) should be transferred to the executive. The structural proposals focus on guarantees for the independence of judges and the autonomy of prosecutors and investigators.

· Introduce uniform statistics on corruption-related offences, especially those committed by magistrates. Currently, no such statistical system is available. Instead, the Ministry of Justice, the Ministry of Interior, the Supreme Prosecution Office of Cassation and the National Investigation Service maintain their own statistics using narrow criteria and indicators. Thus, the necessary degree of reliability cannot be achieved, which is an obstacle to interaction between the institutions and the respective adequate measures. A model of unification of the separate statistical systems was elaborated by Coalition 2000 experts over a year ago. It was duly presented to the relevant institutions, but no decision on the issue has been taken yet. 

Second, with regard to the reform in the administration of judicial bodies, whose work is still slow, opaque and conducive to subjective attitudes and corrupt practices the following measures are recommended:

· Introduce an automated system of all administrative activities combined with a strictly regulated, swift and reliable access to the information in use by court staff, including the provision of any public information to outside agencies and institutions or to private individuals in electronic form.

· Introduce requirements to the categories and number of court staff members needed in all groups of judicial bodies, and prepare detailed job descriptions for each position.
Third, the following proposals are made concerning substantive and procedural law:

· Revise the existing three-instance court proceedings to introduce a two-instance proceedings for certain categories of criminal and civil cases. This should be done with a view to avoiding excessive length of proceedings, the overlapping of functions of the first and the second instance and improving procedural discipline. 
· Revise the existing rules of summoning and serving of court papers, since the present mechanism allows for a myriad of possibilities to avoid or delay cases. Summonsing officers should be held liable for obstructions and the possibility that the court papers should be served by bodies other than the court should be considered.

· Introduce measures to accelerate criminal proceedings, i.e. to bring to a minimum the instances where the court remits the case to the prosecutor, to limit the possibilities to submit evidence after the period set by law has expired, to oblige each party to ensure the appearance of its own witnesses, to shorten the appeal procedure to ensure speedier entry into force of sentences, and restrict the current possibility of prosecutors to modify the charges during the trial phase.

· Extend the scope of the penalty of fine so as to cover a number of corruption-related offenses and abolish dated penalties such as correctional labor and public reprimand which can hardly be enforced with any effect nowadays.

· Include police inspectors in the group of officials who are deemed to occupy responsible positions (e.g. judges, jurors, prosecutors and investigators) and are accordingly subject to a stricter criminal liability for bribery.

· Radically change enforcement proceedings with the possible option of introducing private enforcement. 

· Reform fundamentally the registry system of Bulgaria by building up an Electronic Registries Center which will incorporate the registries of commercial companies and other legal persons and further on, the property register as well. This will relieve courts from a considerable volume of paper work and, by curbing the grey economy and the chances for corruption, contribute to a steady economic growth.

· Envisage corporate criminal liability, e.g. by facilitating forfeiture of profits of legal persons received through corruption-related offences committed by individuals acting in their interest. Provide for stricter liability of the state and the compensation for damage caused by individual administrative acts or by the failure to issue such acts, which are often the product of corruption. 

· Adopt a Code of Administrative Procedure which should contain and elaborate the currents rules concerning this subject matter. It should target corruption in administrative procedure and create a mechanism for an effective judicial control over acts issued by the executive and the public administration.

CAR 2003 addresses these assessments and suggestions to policy makers in the legislature and the executive, to the institution governing the judiciary and the range of magistrates in the courts, the prosecution and the investigation, to institutions and persons outside the judiciary whose functions are closely related the judicial system, such as attorneys-at-law and security and public order agencies, and to the civil society organizations.
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