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INTERNAL CONTROL MECHANISMS TO PREVENT CORRUPTION WITHIN SECURITY FORCES: STRUCTURES WITHIN THE FORCES

The capacity of the Ombudsman institution for preventing and combating corruption in Security Forces

The primary function and role of an Ombudsman and other similar institutions is to monitor the process of governmental agencies and to halt or prevent abuse of authority, corruption, and arbitrariness by securing respect for the rights of private persons abused by the governmental agencies or by the governmental officials, to ensure that individuals are treated in a fair and equitable fashion.. The Ombudsman, in the countries where it exists, is a government-funded but independent and neutral institution and has developed as an element of the mechanism for guaranteed and free exercise of human rights on national and local level, as well as in separate social areas. The capacity of the Ombudsman type institutions allows them to contribute also for preventing and combating corruption acting on complaints or on its own initiative. 

Brief Review of existing practices
Many democratic countries have established national ombudsman institutions and/or ombudsman type institutions specialised to deal with complaints against abuses of power and violations of rights including corruption within Armed/Security Forces. As to the specialised ombudsmen there are two different models for their appointment and subordination:  institution originated from the Parliament and reported to it or institution originated from the respective Minister/government body.  

In Norway the first Ombudsman was established in the Norwegian defence through a parliamentary resolution of 21 April 1952. The ombudsman for defence is directly subordinated to the Storting (Norwegian Parliament) which also selects both the ombudsman and the council he heads. The main tasks of the ombudsman of defence are to secure both the well-being of the individual soldier and a system dealing with conflicts. Most of the complaints come from individual soldiers and a smaller part was submitted by individual servicemen, concerned officers and separate groups. According to the ombudsman, many of the conflicts are solved easier than by using traditional mechanisms. The ombudsman system through its almost 40 years of existence  has played a central role in solving conflicts and maintaining an atmosphere of openness and trust within the various sectors of the defence also by developing its anti-corruption capacity. The ombudsman for defence is acting parallel to the national ombudsman for public administration and other specialised ombudsmen – ombudsman for conscientious objectors, consumer ombudsman, the equal status ombudsman, the ombudsman for children and regional ombudsmen.

In the Federal Republic of Germany exists the institution of the Parliamentary defence commissioner (der Bundestag Wehrbeaftragter) which is provided for by federal statute and the Constitution ( Article 45b – a new provision passed in connection with the country’s accession of NATO).This institution is designed to protect soldiers constitutional rights and act as a supporting body  of the federal Parliament  when exercising the parliamentary control. Every soldier has the right to approach the commissioner directly and personally. Also, the commissioner can take action at his own initiative or following the instructions of the Bundestag or the Defence Committee. When exercising his powers, he can require that the Minister of Defence, and the institutions and individuals subordinated to the Minister of Defence, respond to his inquires and make information available to him. His annual reports are discussed in a plenary session of the Bundestag. The commissioner is appointed for a term of five years, by the President of the Republic after being supported by a majority secret vote of all members of the Bundestag. To be appointed to this position, the candidate must be at least 35 years old and have served at least one year in the army. The ombudsman may not occupy any other public or professional position. His status is that of a federal minister.

Since 1978  the Inspector general  - an independent office in the US Department of  Defense,  conducts, supervises, monitors, initiates audits and investigations relating to the DoD. The main tasks of the Inspector General are to detect fraud and abuse of authority, violation of law, danger to the public health and safety and to recommend corrective action .
Royal Netherlands Inspector General(Military)  has been established by Royal Decree on matters relating to Armed Forces and instituting investigations in matters relating to Armed Forces personnel or former personnel. The Inspector General makes recommendations to the Minister on matters relating to the armed forces and initiates investigations into, or fulfils the role of mediator and adjudicator in, matters relating to individual armed forces personnel or former personnel In short, the Inspector General mediates individual complaints and examines organisational  and management issues. He/she has no power of decision or to conduct criminal investigations. The Inspector General is independent and is not a part of the chain of command. The Inspector General reports to the Minister every three months and also presents an annual report to the standing Committee on Defence of the Lower House of the States-General. The staff of the Inspector General is relatively small, numbering about 35 military and civilian personnel. Members of the Netherlands Armed Forces also have access to the national ombudsman.

Together to the Australian Defence Force Ombudsman(since 1976) and the Office of the National Defence and Canadian Forces Ombudsman should be mentioned as performing since 1999 the role of a neutral and objective board, mediator and reporter on matters related to the Department of National Defence and the Canadian Forces. The Ombudsman is carrying out the function of a direct source of information, referral and education to aid individuals to access channels of assistance and redress within the institution and government.

In Check Republic parallel to the national Public Defender of Rights a public protector for the armed forces has been introduced in 1998.

In many other countries like in Sweden where the Ombudsman institution is born in the beginning of 19-th century, the Parliamentary Ombudsman is mandated to supervise all central and local government agencies, their staff and persons who exercise public authority, including all military officers.

The efficacy of an ombudsman often relies little on the enabling provisions of the applicable law. Rather, the receptiveness of the administration to suggestions and criticisms made by the ombudsman and the ombudsman’s actual authority determine the efficacy of the office. Essentially, the success of the office relies on a combination of factors, including sufficient access to information, autonomy, the integrity of the individual selected to serve, and the willingness of the administration to heed the advice and recommendations of the ombudsman

Proposal for Bulgaria

In Bulgaria the existing public agencies and departments with control and monitoring functions are not always capable of counteracting corrupt practices in a timely and effective manner. These specialised agencies are themselves not immune to corruption. There have been cases of abuse even among officials whose very prerogatives include prevention of the various forms of corruption. The process of development of the respective institutional and legal framework as well as development of internal Rules governing the conduct of the respective agency’s and unit’s employees (of Ministry of Defence, Ministry of the Interior incl. police, border police and other specialised units, Ministry of Finance – customs etc.), ethics enforcement mechanisms and other internal control mechanisms to prevent corruption is still not completed. As a result, cases of maladministration, including abuse of power, corruption, disrespect of human rights and insufficient levels of their equality protection, etc are widespread. All these create the need for a new mechanism, which could operate in parallel with existing institutions and complement their work In the same time Bulgaria is among the few European countries without an ombudsman institution.

The idea of establishing a specialised institution to control and monitor the administration (Ombudsman, or Civic Defender), including on corrupt practices was proposed for the first time in 1998 by the Center for the Study of Democracy   in its report entitled "Establishing the Institution of the Ombudsman in Bulgaria" which outlined the fundamental principles and provisions of a possible future legal regulation of such an Ombudsman office in Bulgaria with a view to current needs, public attitudes, and political and constitutional realities in this country. The recommendations of the report were incorporated in the Anti-Corruption Action Plan for Bulgaria, the main document of Coalition 2000, a public-private initiative in Bulgaria. 

 A detailed concept paper on the introduction of the Ombudsman Institution and on its basis  a Draft Law on Ombudsman, have been developed  by Coalition 2000 experts. The Draft Law provides for the establishment of the institution of the ombudsman at both central and local levels combining features of the classical national ombudsman (swedish)model, versions implemented in other European countries and specific features designed to address the unique situation in Bulgaria. It was wide publicly discussed and reflects the comments and recommendations made by Bulgarian and foreign experts incl. ombudsmen from many European countries. An improved version of the Draft Law on the Civic Defender and the Local Civic Mediators developed within the framework of Coalition 2000  by CSD experts was presented to the Chair of 39th National Assembly and to the Chairs of the Parliamentary Committees on Human Rights, on Complaints and Petitions of Citizens and on Legal Issues. Unfortunately this draft is not being introduced for opening of a legislative procedure. Instead of this three other drafts are in a process of parliamentary discussion – first two despite some differences follow the Coalition 2000 concept paper and its initial drafts while the third one reveals a number of contradictions to the democratic European standards regarding the Ombudsman institution and the fundamental principles of Bulgarian law.
The Civic Defender proposed for Bulgaria by the Coalition 2000 Draft Law will exercise monitoring within a comparatively broad scope which includes: 1) the operation of the executive power and the administration in its narrow meaning, 2) the judicial system’s administration and 3) any other exercise of public activity. 

Since the Security Forces are part of the executive their management and official (administration) will be also subject to the Ombudsman monitoring. It means that every soldier, policeman, officer or official will be entitled to submit a complaint against misuse of power from the part of the respective Security Forces authorities and violation of their constitutional rights. The latter will be obliged to guarantee free access for the affected persons to the Ombudsman. The powers of the Civic Defender related to the Security Forces will exclude only the issues related to national security

The Civic Defender is granted the following powers: to review complaints in any form from citizens, legal persons and informal organisations; to conduct investigations and examinations when a particular case has been referred to him; to make proposals and recommendations to all observed authorities and persons exercising public powers or functions regarding their respect for rights and freedoms, the removal of the consequences from the infringement of certain rights and freedoms and the reasons for that infringement; to act as an intermediary between the authorities and persons exercising public powers and the affected persons for overcoming the existing infringements on rights and freedoms, and reconcile their positions; to request and receive timely, complete and precise information from all observed authorities and persons; to have direct access to the observed authorities and persons, including their meetings, discussions and other forums; to give and announce publicly his opinions on cases he has been approached with or on issues on which he makes summaries and conclusions at his own discretion; to provide statements on cases pending before the Constitutional Court; to approach the prosecution bodies when, as a result of his observations and investigations, the Civic Defender has obtained information on a committed crime; to prepare and present an annual report to the National Assembly; to prepare special reports, if necessary and to inform the Parliament incidentally about particularly serious cases of disrespect and abuse of rights, as well as of corruption.

The Civic Defender will exercise his powers following extremely simplified and informal procedures free of charge for the petitioner. Therefore, no special forms with any obligatory requisites are envisaged for the complaints and signals submitted to the Civic Defender. The only requirement is that they include information on the sender, the offence and the offender. Although the Civic Defender will be not empowered to impose sanctions/punishment   and his mechanisms for influence are directly in the sphere of moral, authority and publicity this will be an additional guarantee against administrative arbitrariness and corruption.

The adoption of the proposed by CSD and Coalition 2000  Draft Law would allow for the establishment of a national mechanism as well as local ombudsman institutions, operating on the basis of moral authority against administrative abuse and crossing illegally the limits between the public and private spheres for  constitutional rights protection. The projects for setting up the civic observer and public mediator institutions in separate municipalities, implemented within the framework of Coalition 2000 by the partner organisations – the Center for the Study of Democracy and the Center for Social Practices – reveal the practical benefit of such mechanisms for society and provide additional guarantees against administrative abuse of power. For Security Force the Ombudsman institution could serve as an additional mechanism for preventing and combating human rights violation and corrupt practices. 
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