Political Regimes, Laws, and Corruption

In preparation for this conference, the Alliance for Business Environment Development (ABED), of Tbilisi, Georgia, engaged in research aimed at answering a number of key issues: first, what is the main cause (or causes) of corruption in Georgia, and second, what can be done to reduce, if not eliminate it.  Our goal was to approach this issue with a new perspective, based on our assumption, or thesis if we may call it, that past explanations of corruption in Georgia failed to grasp (in full) the true causes of the problem.  

After researching past approaches to corruption in Georgia, both by analyzing past studies on these topics and by engaging in in-depth interviews with leading individuals working on the issue of corruption in Georgia, we discovered that one issue, namely the role of laws and regulations, had been largely ignored when analyzing the route causes of corruption.  At the same time, we discovered in our interviews and research that the laws actually were of critical importance in promoting corruption.  As a result, we conceived a hypothesis arguing that the main causes of corruption in Georgia are the laws and regulations.  It appeared that the laws and regulations are written in such a manner as to generate the need for corruption.  In other words, instead of working to promote the rule of law, Georgian legislation and regulations promote the rule of corruption.  

This discovery leads one to a fundamental conclusion of vast importance, namely that it is vital to judge the quality of the law before deciding whether that law can promote the rule of law.  We determined that you cannot promote the rule of law and eliminate corruption of the law without judging the character of the state (or regime) that these laws establish and support.  In some respects, our discovery helps to develop, in our view, a debate between two approaches of government, a debate which parallels the struggle between two schools of foreign policy that has been underway in the United States since September 11.  One school, the so-called “realist” one, argues that foreign policy does not require one to consider anything but the interest of states (i.e., actors) in the international arena.  These interests, the realist argument goes, then must be balanced against each other, to achieve a balance of power.  The second school, the so-called “neoconservative” one, argues that the character of regimes must be given a priority in the making of foreign policy.  It is not enough to balance power, but it is necessary to judge if a regime is “good” or “bad,” “just” or “evil.” As  prominent U.S. intellectual Gary Schmitt has argued, the debate between the two schools has been settled for the letter through the “promulgation of the Bush Doctrine: which is based on “working with liberal democracies and expanding their number” against the so-called “axis of evil” regimes.
 

Our focus on the quality of the laws which govern the regime creates a similar debate.  It is simply necessary, we are forced to ask, to balance the interests of the different actors within the political system in such a manner as to ensure that they do not engage in corruption (i.e., to have strong enough punishment of those who do not abide by the law, to raise their salaries so that they do not have an interest in bribery, etc.)?  Or is the balance of interest not enough to achieve good governance, because good governance can only be accomplished in a just political community, which in tern, requires just laws?  In other words, is the rule of law simply the predominance of any law which is on the books, or the predominance (and governance) of good and just laws?  We believe that the debate between these two schools of though, one which ignores the distinction between liberal democracy (i.e., the good regime) and other regimes and the second which puts a premium on liberal democracy, is extremely important for anti-corruption efforts in Georgia.  Our analysis indicates, and (we hope) settles this argument, on the side of the first school of thought.  Because laws in Georgia are badly written, they cannot achieve the rule of law.  Rather, they achieve the bastardization of the rule of law—the rule of corruption.  Unfortunately, however, unlike the Bush administration, Georgian and international organizations, such as the World Bank and the IMF, do not put a predominance on liberal democracy, and believe that corruption can be eliminated even when the laws of the regime in question do not achieve liberal democratic governance.  We hope that through our efforts which have began with this research, we will be able to gradually shift the focus on anti-corruption efforts away from enforcement (i.e., balance of interests) towards promotion of good laws and regulations.  

To test our hypothesis of the presence of corruption inside laws, ABED engaged a number Georgian scholars, practitioners, and business-people, to help analyze several of Georgian laws, largely around the taxation system.  From these interviews and analysis, it became clear that the hypothesis correlated with reality.  We do not present the entire outcome of our research in this paper, but rather focus on the overview by presenting broad case examples.  But before turning to the cases, we must first turn to defining corruption and a review of pas hypothesis of causes of corruption, because our research is either shaped by or against these past views.  

Defining Corruption

The first question that the research team had to answer was “what is corruption?”  This is not simply a question linked to Georgia; it cannot be because corruption is a global issue, and to some extend, it happens everywhere.  In Georgia, the term “corruption” refers to a variety of illegal actions by officials’ vis-à-vis individuals over whom they are supposed to govern as representatives of the state.  As a result, most scholars have suggested that acts of corruption come down to the following two phenomenon of Georgian life: 

· Bribery, which causes unequal treatment, when money given by a citizen to an official results in unequal treatment of different citizens, i.e. when the bribe-giver is treated differently than any other citizen not engaged in bribery. 

· Eating of the budget, which is an illegal act on the part of an official who uses large parts of the state budget for personal gains. This is done by keeping/hiding large amounts of money from the budget and using it for personal advantage instead of spending the money according to appropriated requirements.  While this phenomenon is present everywhere, it is particularly gruesome in cases of the military and infrastructural departments such as road construction.  

Our focus in this paper is been on the issue of unequal treatment (i.e., that what is classified under the bribery above), rather than abuse of power for personal enrichment using state funds.  But in focusing on this issue, we were forced to ask: is not it corruption when similar unequal treatment comes not as a result of bribe-giving, but because the government official has personal sympathy toward one particular individual as opposed to the other, even if this sympathy has nothing to do with money?  In other words, is corruption simply limited to bribery and exchange of money?  We became convinced that corruption could not be simply limited to exchange of money, at least in Georgia.  At the same time, it was clear to us that this definition of corruption could not serve us well in relationship to the route cause of corruption that we wish to advance.
To find out why Georgians tend to associate corruption with bribe giving, we pursued research of definitions of corruption.   We discovered that “there is no universal or comprehensive definition as to what constitutes corrupt behavior,” but nevertheless, most definitions “share a common emphasis upon the abuse of public power or position for personal advantage.” 
  

Two important organizations that are dedicated to fighting corruption follow this model: 

· Transparency International: “Corruption involves behavior on the part of officials in the public sector, whether politicians or civil servants, in which they improperly and unlawfully enrich themselves, or those close to them, by the misuse of the public power entrusted to them.”  

· World Bank: Corruption is “abuse of entrusted power by politicians or civil servants for personal gain.” 

Considering the World Bank’s powerful ability to influence Georgian policy, and Transparency International’s influence on thinking about corruption among Georgia’s civil society, it should not be surprising that the definitions these two organizations follow are very popular among stakeholders.  Unfortunately, the approach that the two examples represent is missing out important elements of corruption, especially corruption of private businessmen, an issue that has been in the news a great deal in recent months with crisis in corporations such as Enron and WorldCom.  Our criticism, it turned out, has been shared by others, and thus has offered a broader definition of corruption, which includes private sector as well:  “Corruption involves behavior on the part of officials in the public and private sectors, in which they improperly and unlawfully enrich themselves and/or those close to them, or induce others to do so, by misusing the position in which they are placed.” 5 

While this last definition is more comprehensive, it still focuses on the issue of “enriching” oneself, which does not encompass a variety of actions that have a similar impact, but do not involve “enrichment”.  Here, one has to turn to classical conceptions of corruption, i.e. to conceptions of Plato, Aristotle, Thucydides, and Machiavelli, since their ideas on corruption were much broader than those of our times.  As Professor Michael Johnston of Colgate University has argued, the word “corruption” was, at certain times in history, conceived of in much broader terms than the meanings we employ today.  These past conceptions “dealt not with the actions of individuals, but with the moral health of whole societies.  This was judged in terms of distributions of wealth and power, conduct toward other societies, the moral claims of the rulers to rule; or of a people’s ‘love of liberty,’ ‘the quality of…political leadership [and] the viability of…political values or style…  This tradition emphasized the end and justifications of power, as well as the means.  For Machiavelli, the issue was virtu.  He saw politics as an eminently social process drawing vitality from, while transcending, the clash of specific interests.” 
 
 

Johnston sees the main cause of this change of definition of corruption in transformations that took place within societies.  He argues that as societies become secularized and mass media have made politics widely accessible, people ended up seeing corruption as “specific actions by specific individuals.”  Thus, defining corruption has become a process of classifying behavior. 
   The more fundamental cause, however, has to do with the change in the science of politics.  The science that philosophers Johnson’s refers to required the political scientist to judge the polite as good or bad, as just or unjust.  It required to move beyond simply description of events, and to promote some sort of instruction from the conclusions.  That political science, in Aristotle’s own words, was the “master science” of all other studies.  As a result, it was inherently linked to philosophy.  Meanwhile, when social science took over the study of politics, through the achievements of Max Weber and his students, the study of politics lost and as the ability to judge good and bad because Weber mandated the scientist to focus on simply “facts” and ignore the “values.”  Thus, the Weberian “fact-value” distinction is a critical cause of the process which resulted in the narrowing of the definition of corruption.  The Weberian political science does not allow a scholar label whole polity (i.e., whole regimes) as corrupt.  It also does not allow a scientist to put predominance on one form of a regime (i.e., a liberal democracy) as compared to another regime.  

We did discover one definition that overcomes the problem of “narrowness of definitions” in the South African legislation.  The law there states that “anyone who gives or offers to give any benefit not legally due to any person who has any power or duty by virtue of any employment with the intention to influence or reward the person to commit or omit to do any act in relation to such power or duty is guilty of corruption.”
  This view of corruption comes very close to our view of what corruption means—inequality before the law.  If any activities by an official creates a special condition for someone else (if that activity is beyond what is legally mandated or if it influenced by something that is beyond legally mandated) than you have corruption.  Importantly, this covers incidents of illegal activity on part of officials even when there is no exchange of funds—for example, when officials simply ignore the law; they nonetheless are engaging in corruption.  


The South African view makes corruption the opposite of the rule of law—i.e., rather than just laws ruling society, the society is ruled by the rule of men.  This is acceptable before the creation of the social contract and the establishment of certain rules that are to govern the political community.  But once this process is completed, the disregard for laws is the corruption of these laws, and it is the creation of an environment in which the regime fails to function properly.  

Causes of Corruption

In addition to the difficulty of defining corruption, another significant challenge facing the anti-corruption efforts in Georgia has to do with identifying the causes of corruption to which our view of the route cause had to be compared.  There are a number of popular theories, some of which are clearly off the mark while others include some elements of truth.  Research showed that in relationship to Georgia, scholars and practitioners of anti-corruption efforts generally identified three principal causes: 

· Legacy of Soviet times—Specifically, the Georgian history during the Soviet period, when it was possible to achieve everything through bribes, rather than by going through the processes required by the cumbersome regulations that the Soviet system. 

· Limited experience with free-markets and the regulation of monopolies—This argument claims that there is an absence of law enforcement, severe budgetary constraints (unpaid salaries), and businessmen’s inexperience to live in a competitive environment, all factors which promote corruption.  

· Lack of experience with democracy and cultural factors—This argument states that Georgians are inherently undemocratic and cannot live according to the liberal values of the rule of law.  This argument is often backed by various claims, including the notion that the hierarchical nature of the Orthodoxy does not promote individuals independence because of an apparent weak emphasis on individualism.  As well, some point to what they call Georgia’s backward family values, specifically the clan-type structures leave no room for democratic development in the society.  

The validity of each one of these arguments differs, though none of the arguments covers the most important and comprehensive causes of corruption in Georgia.  Certainly, the Soviet history, along with the lack of business experience and regulation of monopolies did contribute to corruption.  Many businesses do not wish to be regulated because they do not see the reasons for regulations. This partly explains why businessmen use bribes in order to avoid government rules.  The argument about the legacy of Soviet history is weaker, though it touches upon one important point—one wonders about the level to which the cause of corruption is the history Soviet experience with having to overcome cumbersome regulations by ignoring them, these cumbersome regulations are just as extensive today as they were during the Soviet period?  This, it was not that the Soviet Union in itself promoted corruption—rather, the system that Soviet Union maintained required corruption for success.  In a similar manner, the new system that has been built in Georgia seems to require corruption, since success in this so-called free market often appears impossible.    

The argument, which has gained most traction among the civil society, but  is also extremely unpopular among the people, advances one simple notion from its complicated attempts to link religion, culture, family, etc., to corruption.  This notion is that the Georgian people are inherently bad, defective, backward, and some have even argued, stupid. As Daniel Linotte and Gianluca Rampalla point out in their article on democracy in Georgia, recent studies underline several factors that explain corruption in Georgia: the legacy of Soviet times, lack of experience with democracy, religion, namely the hierarchical nature of Eastern Orthodoxy and its weak emphasis on individualism, family values (clan-type structures), limited experience with free-markets and the regulations of monopolies, absence of law enforcement severe budgetary constraints and generally law level of economic development8. While some of these factors are very valid for explaining the current situation in the country, the arguments involving religion and cultural values have to be questioned and analyzed more deeply. 

Today, religious violence does take place in Georgia and corruption is flourishing. But what is the cause? Here, one has to point to a number of misinterpretations that exist both in the West and Eastern Europe.

It would be incorrect to believe that Eastern Orthodoxy is undemocratic while Western form of Christianity promotes democracy. As Stepan underlines in his analysis of the dominant religions, we should beware of assuming that any religion’s doctrine is univocally prodemocratic or antidemocratic. At certain times in history, Catholic doctrine has been opposing liberalism, the nation-state, tolerance, and democracy. “In the name of Catholicism, the Inquisition committed massive human rights violations, John Clavin’s Geneva had no space either for inclusive citizenship or any form of representative democracy, and for more than 300 years, Lutheranism, especially in Northern Germany, accepted both theologically and politically what Max Weber called “ceasaropapist” state control of religion” 9.  In terms of the hierarchical structure of the Orthodox Church and the State’s active involvement in the formers affairs, one has to clarify a few points: At certain periods of time, the line separating the Roman Catholic Church and the State was rather blurry. Although it is no longer a case in modern times, it would be wrong to assume that the Church is not playing a role in political and cultural life of Western nations. The current separation of Church and State in Europe is also far from being ‘rigid’.
Unlike Western contemporary thinkers, Anthony Ugolnik approaches the role of Eastern Orthodoxy from a different angle. According to Uglonik, the main cause of failing democracy in Eastern Europe lies in the “lack of experience of these nations”10. The point is that the apparatus of modern Eastern European States is taking shape only now. Most of the new republics have no real constitutions and the above mentioned problem concerns all peoples living in Eastern Europe, i.e. those who are Orthodox and those who are not.
 In terms of the tensions existing between the religious groups in Georgia, one has to remember that over centuries, Georgia has been and example of religious and cultural tolerance. For centuries, different religious groups have been living side by side. Thus the cause of recent religious tensions cannot be rooted in the nature of Georgian Orthodox Church. Again, Ugolnik analysis the phenomenon of religious intolerance in terms of the search of newly emerging nations for the defined “self”. Ugolnik points to the inability of the West to look at “Soviet Union” and see the real peoples that were captured within its borders. 
Georgia has been under the rule of Russia for more than 200 years. For many years, the nation was unable to regain its independence. Besides the difficulties that have to do with the political and economic weakness of the newly independent nation, the psychological impact of centuries-long dependence is very heavy. But one cannot blame the Orthodox Church for the economic, social and political problems faced by the nation. Rather, one should point out that the role of the Georgian Orthodox Church is to bring the peoples closer to their nationhood. Today as never before, the 
majority of Georgian regards the Church as the dominant part of the nation they cherish. Thus, the closer they are to the Church, the closer they are going to be to their nationhood and the defined “self”.

To sum up the argument, the actual solution to Georgia’s current problems is the opposite of what some Western scholars would advise. The point is that instead of giving up its traditions, its cultural heritage, all “of those issues which bring about the defects of the society”, and try to imitate the developed world, Georgia should try to preserve and strengthen its cultural heritage in order to succeed and find its place in the New Order. Now let me move back to the main issue of the paper, namely the laws and regulations.
As suggested above, ABED’s research demonstrates that beyond any of these ostensive causes of corruption, the real cause lies with the nature of the laws and regulations which have been implemented in Georgia over the last decade.  In particular, the laws cause corruption in two interconnected ways: 

· First, there are often too many cumbersome regulations, barriers to entry, etc., along with higher than necessary taxes, which make corruption inevitable, since working legally is far more expensive than working illegally. 

· Second, and most importantly, the legislature which has over the last decade passed 800 new laws, often are written in such an absurd manner as to all but require that the laws will be disobeyed, and thus ensure, that the rule of law will not be consolidated.  

Both of these reasons for corruption are important, but we believe that the novel part of our argument lies precisely with the second element, because it moves the debate about the rule of law and corruption away and connects it to the discussion of the regime, and the nature of the regime, issues which have become critical in the last year since September 11 terrorist attacks.  

During our presentation, we will explicate this view of the cause of corruption by looking at a number of cases studies.  
� This analysis was prepared by a ABED’s research team led by Irakly Areshidze, and consisting of Niko Oniani, Devi Khechinashvili, Irina Sulkhanishvili, and Gia Areshidze.  The drafting of the paper was done by Irakly Areshidze.  
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