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I would like to thank our hosts for the kind invitation to address this important seminar.  Although an American diplomat by profession, I am here today representing the Wassenaar Arrangement on Export Controls for Conventional Arms and Dual-Use Goods and Technologies.  Actually, my interview for the position at Wassenaar consisted of me trying to say the organization’s full name three times without error.
Before I outline the efforts which my organization has made to assist industry to ensure responsible exports of arms and dual-use goods and technologies, let me first give you some very brief background on who we are and what we do.

As many of you already know, the name "Wassenaar" comes from a suburb of The Hague, Netherlands, where agreement to create the Arrangement was reached in 1995 and the Arrangement started to operate in 1996, or ten years ago this December.
The Wassenaar Arrangement is the only non-proliferation regime that deals with conventional weapons.
The WA Participating States have made two commitments.  The first commitment is to impose effective national export controls on conventional weapons and on certain goods and technologies that can be used both for military and for civilian purposes.  

The second commitment is to report to other Participating States about one’s own transfers and denials of certain items on agreed lists.

Within the Wassenaar context, "export control" essentially means that a valid license is required from the exporting country prior to the transfer of an item.
The WA does not prohibit transfers of particular items or to particular destinations.  Decisions of this kind are taken by the Wassenaar States themselves and remain at national discretion.  Yet, because Participating States must notify their partners about certain types of transfers, these decisions are open to scrutiny.

The Participating States also discuss potentially destabilising military build-ups and other threats to security in various regions of the world.  Although no one would claim that there is unanimity among WA members as to what constitutes a responsible export in each and every case, I believe that we can see the beginnings of a "common culture" concerning responsible exports.

A key to export controls within the WA is the agreement among Participating States on which items should be subject to controls.  They work together to identify and enumerate these items which are included in the two WA lists: the Munitions List and the List of Dual-Use Goods and Technology.
The Munitions List defines conventional arms which should be subject to national export controls.  It is divided into 22 different categories starting with the most basic, such as small arms and light weapons, moving on to ammunition, bombs, naval vessels, up to software and technology.  In all, the Munitions List covers close to 300 different items.
The Dual-Use List covers goods and technologies which have civilian applications but could also be used for the production of arms or other military purposes.  The Dual-Use List has 9 different categories and covers close to 1,000 items.
The Lists are incorporated by WA Participating States in their national legislation.
In addition to this, the Participating States have also agreed to introduce a so-called “catch all” principle for exports of dual-use items to destinations subject to UN arms embargoes or other binding embargoes when these items are intended for military end-use.
The WA Lists represent one set of standards that the Participating States have agreed on.  Another set of standards is represented by the Best Practice Guidelines that the Participating States have adopted.  These guidelines are intended to serve as a guide for national legislation, procedures and practices.  Let me draw your attention to some of these guidelines.
In a document entitled "Elements for Objective Analysis and Advice Concerning Potentially Destabilising Accumulations of Conventional Weapons," the WA States have formulated a number of questions to serve as a basis for the consideration of a licence application.  These questions include the risk of diversion, the regional balance, non-proliferation, the political and economic situation in the recipient country, the risk for reverse engineering and of diversion to terrorist groups.

So what does the WA do in a concrete form to help ensure responsible exports?  To assist Exporters the Arrangement has elaborated a list of advisory questions.  For instance, exporters are advised to look at whether their customers are tied to the military or the defence industry.  They should be alerted if the requested product does not fit their clients’ business profile.  Or if the customer is reluctant to provide an end-use statement.  Is unusual packaging and labelling required?  Is the shipping route unusual?  Is the customer offering unusually profitable payment terms, such as a much higher price?  Is the customer offering to pay in cash?  The answers to these questions will give guidance to when suspicion should be raised and a contact with national licensing authorities would be advisable.
The control of end-use is central to any export control system.  The Arrangement has developed a list of commonly used end-use assurances and work is going on to develop this aspect further.
In a document entitled “Elements for Effective Legislation on Arms Brokering,” Participating States agreed to implement laws and regulations to strictly control arms brokering activities and to require licenses when such activities take place on their territories.

The Arrangement has adopted detailed “best practice” guidelines and criteria for Small Arms and Light Weapons, or SALW.  These guidelines urge Participating States to consider more than 20 factors involving the internal situation in a prospective recipient country or its surrounding region before issuing an export license for these items.

SALW have also been added to the list of seven categories of arms to be reported by Participating States.  This means that the scope of mandatory notifications of arms transfers now includes a new eighth category which covers (1) Small Arms, (2) Light Weapons, and (3) Man Portable Air Defence Systems, or MANPADS.
MANPADS deserve special mention because of the threat they pose to civil aviation.  Participating States have agreed i.a. that:  MANPADS should be exported only to governments; that exporting states should be satisfied that military stocks are protected against theft or unauthorised access and use; that recipient governments should guarantee not to re-export MANPADS without the consent of the exporting government; and that they will assist recipient governments to dispose of excess stockpiles, including buying back previously exported weapons.

A key development within the WA since 2004 is that seven new countries have joined.  This brings the membership from the original 33 up to the present 40, with South Africa the most recent Participating State.
Getting back to industry and the topic of  responsible exports, the WA held an outreach seminar for industry in October of 2005 for the expressed purpose of bringing together for the first time representatives of industry and governments to share their export control experiences, positive and otherwise, and to learn from each other.  The aim was to continue to improve export control practices and procedures in order to make legitimate transactions more efficient and transparent, and to increase security for all.

Topics discussed at this seminar included the proposition that industry often places intellectual property controls on their goods and services that are stricter than property controls, and that export controls should be focused on companies rather than on countries.  This was not, to say the least, universally accepted.  It did, however, stimulate useful discussion on the latitude which states can and perhaps ought to give to private industry to police itself.

Involving industry more closely in the export control decision cycle was a topic that came up a number of times at the seminar.  One participant asked a U.S. government representative how the U.S. went about determining whether certain controls were no longer valid.  The reply was that the government often relied on feedback from industry which came through the mechanism of Technical Advisory Committees.  Once these committees made their recommendations, an interagency process involving the U.S. Departments of Commerce, Defense and State and others attempted to find the right balance between security and commerce.
Indeed, the WA itself has made effective use of industry expertise in its Technical Working Groups, which assist the WA Experts’ Group in its difficult and ongoing task of keeping the Control Lists up to date and relevant.

Overall, there was a sentiment expressed by industry representatives that the private sector wants, with few exceptions, to be seen as responsible and reliable partners.  Therefore, rather than targeting industry with export control regulations, governments should seek industry’s cooperation and build mutual trust.
Sadly, of course, it is the few exceptions to the general rule that corporations want to be responsible and reliable which tend to shape national export control practices and make trust at times difficult.

One final point I will make regarding the ground-breaking interaction between WA governments and industries last October concerns the assumptions that we sometimes make about the universality of knowledge -- how when we know something, we somehow believe everyone ought to.  Time and again during the seminar, participants from industry, government, and academia related stories of how hard it was to get accurate information on export control policies -- from companies, governments, websites, and sometimes even from the sources of the policies themselves.  I think this is a timely reminder that humility is always in order.  It also points to the importance of checking crucial information against multiple sources.  If it is a piece of information that could potentially ruin a major sale or possibly even land you in court, it is worth double- and even triple-checking.
More information on the Arrangement is available on our web site at www.wassenaar.org, where you can find the WA control lists and Basic Documents.
Thank you for your time and attention.
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