THE ROLE AND THE PLACE THE NATIONAL ANTICORRUPTION PROSECUTOR'S OFFICE HAS IN THE ROMANIAN ANTICORRUPTION STRATEGY

Countering corruption was, ever since the revolution against the communist power, one of the main targets of the Romanian Governments. Especially starting from the second part of the 1990's there were created different national bodies within the Government or even under the President's authority having as task the coordination of the fight against corruption. None of those bodies had much success; the corruption rate wasn't significantly decreasing.
Then, in the year 2000, the Romanian Government decided that we need a modern law on preventing and combating corruption and a specialized investigative structure to counter it. So, since May 2000, we have a law on preventing, discovering and fight corruption that respond to most of the council of Europe's and E.U.'S third pillar instruments requiring. The law against corruption, which, since present, has been modified several times, contains provisions on:
-    the category of persons to whom the law provisions apply;
-    special conduct rules to be observed by those persons;
-    types of crimes. The law enumerates
•  classical crimes of corruption (active and passive corruption, trafficking of influence, receiving of undue benefits)
•  crimes assimilated to corruption - as: establishing a diminished value  of the  assets  of a company  in  way  of privatization; according credits or subventions without the observance of the law   provisions;   changing   the   destination   of the   credits   of subventions
•  crimes connected to corruption crimes
•  crimes against the financial interest of the European Communities. 
In October 2001, the Government issued a decision establishing a National Program of Prevention of Corruption and a National Action Plan against corruption for 2001-2004, as first steps of the National Anticorruption Strategy (NAS I).
A National Committee on Crime Prevention, by one of its bodies called the Central Anticorruption Group has the task of implementing and monitoring the fulfilling of the National Program's objectives and measures. This Group is responsible for the coordination of the reforms aimed to prevent corruption. The progressive fulfilling of the measures mentioned in the National Program is reported on a periodical basis to the Central Anticorruption Group trough the Ministry of Justice by all the ministries and public bodies that have tasks in this field. Twice a year, the National Committee on Crime Prevention presents to the Government a progress report on the accomplished anticorruption measures.
Within the National Program there was carried out an analysis of 4 important corruption forms (the administrative corruption, the justice system corruption, the economical corruption and the political corruption) and, for each of them, there were outlined the most vulnerable sectors and risks.
Have as starting point this analysis, the National Program provided the necessary measures to be taken, which were orientated to the following directions:
a)  the institutional reform implying:
-  the public administration reform;
-  strengthening of the state institutions capacity of fight corruption;
-  the judicial system reform.
b)  the creation of a competitive private sector
c)  the legislative reform
Of course, the last direction is implicit included in the others, as all the reforms need a legislative support.
I would like to present the most relevant aspects concerning the institutional reform - especially the public administration reform and the strengthening of the state institutions capacity of fighting corruption.

I. As for the public administration reform, the objectives mentioned in the Program were:
- a better selection and evaluation of the civil servants;
-the elaboration and implementation of the codes of conduct for
the civil servants; -ensuring the transparency of the assets and incomes of the civil
servants; -improving the legislation in the field of the citizens right to
draw a petition;
-facilitate the access to the public information; -stopping the bureaucracy by simplifying the administrative
procedures;
-ensuring   more   transparent   procedures   within   the   public finances system.
Measures taken:
•  There was adapted the Law on the status of the civil servants containing rules on the categories of civil servants, on their selection only through a public contest, on their obligations and incompatibilities. For example, the civil servants have to present a declaration of assets to the head of the public authority or institution, when they are appointed and removed from the office. They are incompatible with having any other public responsibility, except for a didactical one. They cannot hold responsibilities in any economical agency or company and cannot fulfill, within the private companies, activities connected with the attributions they have as civil servants. The infringement of those rules is considered a disciplinary offence (misbehavior), subject to a disciplinary sanction going from the reproof to the removal from the office. The sanctions are enforced by a Disciplinary Commission existing within every public authority or institution. The organization and functioning of those D.C. is provided by a Government decision.
There were also adopted specific provisions on the status of the customs personal, police officers, deontological codes for magistrates, police officers and custom personnel.
•   As  for the  Declaration of assets,  we have a law from   1996 establishing the obligations of all the high officials of the state, the civil servants and the managers of the state owned companies to present a declaration of assets, when they are appointed and when they leave the service. According to the initial provisions, the declaration was confidential and could be opened when there were serious suspicious that the person has unjustified incomes or assets. In that case, there is an investigation procedure (directed by an investigation commission) and a judicial procedure finalized with the confiscation of the unjustified assets. The law was modified in 2003, and now, the declaration of assets is open to the public, its publishing on the web site being mandatory.
In the same time, the declaration of assets was extended to the family members of the individuals who must fill it, and new legal provisions, regarding the declaration of gifts, have been adopted, all aiming to reduce the opportunities of committing corruption deeds.
•  As it concerns the conflict of interests and incompatibilities field, in 2003 the Parliament issued the Law no. 161, concerning measures aiming to ensure transparency in exerting high dignities and other public functions and within business sector, and to prevent and punish the corruption deeds. The forth title of this law was dedicated to the conflict of interest and incompatibilities related to high dignities and other public functions, including here: the President of the Republic, the members of the Parliament, all high governmental officials, the magistrates, all the personnel within central and local public authorities.
For each of these categories, the circumstances considered to be conflicts of interests and incompatibilities were clearly defined.
These provisions, together with the ones related to the declaration of assets, represent important mechanisms in the fight against corruption, especially in the state administration and political fields.
• In order to facilitate the access to the public information, there was adopted (since October 2001) a law on the free access to the public information, law that obliges the public authorities to publish by any means information over its activity, projects, budget and other aspects that are considered of public interest.
• On the objective of stopping bureaucracy there were adopted, in 2002, a Government Ordinance for simplifying the procedure of solving the petitions and, in 2003, another Government Ordinance for the simplification of the procedure of issuing the certificates and authorizations by the public authorities. The latest set up the "tacit approval rule", which stipulates that, if the public administrative authority does not answer to the person who is requesting an authorization in the legal period of time, the request is consider to be approved.
In the same time, the administrative formalities for setting up and authorizing commercial companies were also simplified.
• In the framework of the public finances system reform, there was adopted a Government Ordinance instituting the electronically system for public procurement (which ensure the transparency of the tendering procedures). This was the first step for implementing "e-government" (an electronic system to provide public services to the Romanian citizens and business environment).
II. Important set of measures are provided by the National Program on the Strengthening of the State Institutions Capacity of Fighting against Corruption.

The objectives to achieve mentioned in the Program at this chapter were:
-  offering the representatives of the state institutions that have attributions in fighting corruption - an appropriate status;
-   implementing the deontological codes and improving the professional training;
- providing the necessary technical equipment;
- coordination of the institutional efforts.
The establishment of the National Anticorruption Prosecutor's Office (NAPO) - as specialized structure in investigating and carrying out the criminal pursuit of the medium and high level corruption deeds - represents the solution Romania identified within its anticorruption strategy, in order to cover the institutional framework in the field of criminal pursuit.
Thus, on the 1st of September 2002, the National Anticorruption Prosecutor's Office was set up, through the Emergency Ordinance no. 43/4.04.2002, approved by the Law no. 503/11.07.2002. The National Anticorruption Prosecutor's Office is an autonomous structure, with a judicial character, within the Public Ministry; it is headed by a general prosecutor and coordinated by the general prosecutor of the Prosecutor's Office attached to the High Court of Cassation and Justice.
The National Anticorruption Prosecutor's Office is competent all across the country, having a central structure with its headquarters in Bucharest, as well as 15 territorial structures in the cities where the courts of appeal are set up.
Not only prosecutors within the National Anticorruption Prosecutor's Office participate in the investigations of the corruption cases. Taking the example of other European institutions specialized in this field, especially that of the Spanish Anticorruption Prosecutor's Office, the National Anticorruption Prosecutor's Office was intended to be a complex structure. When performing the criminal investigations, the prosecutors are assisted by a significant number of police officers, as well as by experts in the economic, financial, banking, customs and Informational fields. They carry out their activity within complex operative teams, thus increasing the efficiency and the quality of the criminal investigations. 
The National Anticorruption Prosecutor's Office undertakes the criminal investigation activity for the crimes provided in the Law no. 78/2002 on preventing, discovering and sanctioning corruption crimes, with the restrictions mentioned in the Emergency Ordinance no. 43/2002, with the subsequent amendments.
According to the legal provisions, the National Anticorruption Prosecutor's Office is competent to carry out the criminal investigations only for the crimes mentioned in the Law no. 78/2000, which can be considered as high and medium level corruption. The Romanian legislation appreciated that the high qualification and the special investigation methods of the National Anticorruption Prosecutor's Office must be used in order to solve some complex cases with a powerful public impact and the less significant corruption crimes should belong to the competence of the ordinary prosecution offices. Thus, the activity of the National Anticorruption Prosecutor's Office should be more efficient, taking also into consideration the fact that those high-level corruption cases solved by the National Anticorruption Prosecutor's Office would have a domino effect meant to lower the number of corruption cases at all levels.
Considering that "big" and "petty" corruption are difficult to define, the Law no. 161/2003 offers three precise and objective delimitative criteria, with the view to facilitating the magistrates the interpret the law and to avoiding the competence conflicts. These criteria are the following:
a)  The value of the damage caused by committing the crime - over 100,000 Euros;
b)  The value of the object of the corruption crime (value of the bribe) - over 10,000 Euros;
c)  The quality of the active subject of the crime - when, regardless the value of the damage or the claimed or offered bribe, the crimes are committed by certain categories of persons, limitedly provided by the law, such as: members of the Parliament, members of the Government,   members   within   the   central   and   local   public administration,   magistrates,   mayors,   police   officers,   customs personnel.
According to the law, in the event there are clear indications that a crime under the competence of the National Anticorruption Prosecutor's Office was committed, the prosecutors within this institution have the possibility to use the following special investigation methods, with the purpose of collecting evidence and identifying the perpetrators:
- Surveying the bank accounts 
- Surveying and intercepting the communications 
- Access to information systems.
At the same time, they can order to be informed about the accountancy, financial and banking documents.
In the circumstances when there is no other way to discover a crime or identify the perpetrators, under-cover investigators can be used, according to the law, in order to collect the necessary evidence.
The prosecutors within the National Anticorruption Prosecutor's Office have also the right to order specific measures for protecting the witnesses, the experts and the victims, according to the law.
The law also provides that the state bodies with control attributions, as well as the services specialized in collecting and processing information are compelled to offer the National Anticorruption Prosecutor's Office all the data and information proving that a corruption crime was committed.
During the 2 years of existence, NAPO faced two important challenges: - on the one hand, the recruiting of the operative personnel, providing proper working conditions (identifying headquarters, endowing with minimum of technical equipment), establishing the organizational framework and the working methods; -on the other hand, properly investigating the cases which fall under NAPO's competence, obtaining results, even without the best functioning conditions.
The assessment reports drawn up by the Council of Europe, through the GRECO group and the European Commission recommended an increased number of prosecutors, police officers and experts as it was required by the NAPO's specific activity in order for this institution to function at its entire capacity.
Thus, through successive legislative adjustments, the NAPO's personnel increased with 94 positions, at present NAPO's operative staff consisting of 130 prosecutor positions, 170 police officers positions and 45 expert positions, out of which 90% are occupied.
At the same time, the setting up of an internal methodological and organizational framework was taken into consideration, through successive measures which were imposed by the practical needs resulted from the carried out activity. It's worth mentioning:
-    setting up operative teams consisting of prosecutors, police officers and experts within the economic, financial, banking, IT fields, which would provide (according to the specific nature of the investigated crime) a better and faster understanding of the perpetrator's "modus operandi" as well as an adequate use of the most proper investigative techniques.
-    establishing the NAPO's Technical Office which, with a minimum of modern equipments, provide the necessary technical support for some criminal pursuit activities through making wiretapping on the bases of the judicial authorizations, operative supervisions and other specific activities carried out in the process of gathering evidence on the flagrant crimes;
-    establishing the NAPO's judicial Section which provides during a trial the presence of a NAPO prosecutor in front of the judges;
-    establishing some internal compartments, whose features consist of the nature of the investigated crimes. These compartments are designed to provide the  carrying out of the criminal pursuit in  an unitary  and coordinated way (for example: the Service for special investigations; the Office for fighting crimes committed against the financial interests of the European Communities; the Office for fighting the economic - financial macro criminality and corruption; the Office for fighting organized crime and corruption);
-    establishing a proper operative data bases and implementing an IT system of centralizing and analyzing data;
-    signing a number of collaboration protocols with state institutions which have control attributions or attributions of gathering and processing the information   in   order  to   improve  the   flow  of relevant   information regarding the perpetration of corruption crimes and assimilated to these, as well as in order to organize common investigative actions;
-    establishing direct communication lines in order to notify the corruption deeds / a direct phone line for citizens functioning at the office of public relations, as well as a phone / fax direct line and an email address for notifying the corruption deeds by the foreign investors, functioning within the II Section of the NAPO;
The endowment of the NAPO with financial means and the development of its infra structure was gradually achieved and partially, and it also continues at the time being.
In about two years, through professional training and the continuous specialization of its staff, by creating some efficient operational teams, the National Anticorruption Prosecutor's Office obtained encouraging results which nevertheless need to be constantly pursued, obeying the criteria of increased quality and operability, in order to achieve the final objective, namely to significantly reduce the phenomenon of corruption in Romania.
Thus, during these two years of existence, NAPO sent to trial over 1000 defendants for committing corruption crimes or crimes assimilated or connected to those of corruption. The damage caused to the state through the crimes for which the sending to trial was disposed, represents the approximate sum of 500 million EURO, and the damage caused through the pending cases is of over 1 billion EURO.
Out of the persons sent to trial, over 500 had leading, control or other important positions, for instance: 4 ministers, 4 state secretaries, a state undersecretary, 2 counselors within the General Secretariat of the Government, a general secretary within the Ministry of Interior, a deputy general secretary within the Ministry of Agriculture, Forests, Waters and Environment, 8 magistrates, 3 generals of the Ministry of National Defense, the president, the vice president and 6 members of the former State Property Fund, 2 general directors within ministries, over 160 police officers, 27 employees within the Ministry of National Defense, 10 majors, out of which 2 city majors, 7 commissars within the Financial Guard, 10 public servants within some general directions of public finances, 91 directors, heads of credit services and other banking officials etc.
More than a third of the defendants sent to trial, respectively 339 were sentenced by the courts to different prison punishments, 126 of them being irrevocably sentenced.
Although, in a relatively short period of time, NAPO obtain such results, NAPO is criticized for not focusing enough on the high level corruption.

Another criticism is related to the lack of coordination among the state institutions in the field of preventing and fighting corruption, in order to provide a better implementation of the current legislation.
All these observations were carefully analyzed by the NAPO's leadership, and they were mainly anticipated by adopting the proper strategic measures for fighting corruption during the next two years. In this respect, a General Prosecutor's order was issued in June 2004.
NAPO's further strategy is focused on three main objectives, as it follows:
-    increasing the performance of NAPO's operative activity;
-    turning the investigative activity of the high level corruption crimes into a priority;
-    increasing the transparency and improving the NAPO's public image.
Now, coming back to NAS I, we find that, after applying the National Anticorruption Strategy for three years, the main results are as follows:
First of all, the coordination of the national legal framework with the communitarian aquis and with the judicial instruments and international standards, the main objective being accomplished by completely assimilating the communitarian norms, by ratifying and signing all the European and international conventions in the corruption field, as it is showed in the European experts' monitoring report from April 2004.
Secondly, the integration in the international and regional anticorruption structures: in time Romania earned a major role within the regional cooperation, being founding member of GRECO, since April 2004, Romania took over the presidency of The South-East European Cooperation Process (SEECP), and signed the Agreement regarding the pilot project of fight against corruption with OECD. Romania also contributed to the preparations of the Global Anticorruption Forum III, Seoul.
Besides, another main result, this time as effect of the cooperation with civil society, was the latest anticorruption legislative pack, which was drafted by the Ministry of Justice, in partnership with Transparency International, pack which contains:
I.  The draft law regarding the ex oficio communication of the decisions issued by the prosecutors after completing their investigations, law which will modify and the complement the provisions of Criminal Procedure Code.
II.  The law for the modification and the completion of the Law 78/2000, through incriminating the abuse of office as a corruption deed, if undue advantages were obtained as a result.
III.  The draft law regarding the protection of the personnel within the authorities and public institutions which reports acts of breaking the law.
IV.  The draft law setting up a deontological code for the contracting personnel within the authorities and the public institutions.
V.  The draft law aiming to the improvement of the settlements regarding the conflict of interests, the declarations of asset and the incompatibilities, through the adjustment and the completion of the Law  161/2003,  by setting up a new institution, the National Council of Integrity. This will be an autonomous body, subdued to the Parliament's control, formed by 15 members (9 judges, 3 judicial counselors within the Ministry of Justice and 3 prosecutors), which, ex officio or upon the notification of any natural or legal entities, will start the asset control procedure or the procedure of investigating the conflicts of interests and the incompatibilities regarding the persons to whom these provisions are applied.
VI.  The draft law regarding the organization and the functioning of the National Council of Integrity.
VII. The Law for ratifying the United Nations Convention against corruption.
The second and seventh laws were already adopted by the Parliament, the rest of them being still under debates.
The NAS I will end this year, therefore, during the last months, NAS II has been drafted. Having as start point the assessment of the previous one, this new strategy is aiming to cover four main directions:
•    prevention and transparence
•    fighting corruption
•    educating and creating an anticorruption civic and institutional culture
•    inter institutional coordination and international cooperation
As regards the prevention and transparence, the following actions will be carried out:
-   Continuing  the  process   of identifying,   monitorizing   and evaluating the risk factors, the conditions which create and encourage corruption, as well as the vulnerabilities, in every field of activity.
-   Adopting transparent, clear legal provisions regarding the lobby, the financing of the political parties and of the electoral campaigns, in order to avoid the hidden contacts between politicians, on the one hand and for preventing the illicit business interests, in the electoral purpose, on the other hand
- Increasing the level of integrity and resistance to corruption in the judicial system, within the criminal investigating bodies and of those with control attributions, in the public administration and the health systems.
In the field of fighting corruption, the following actions were foreseen:
- discovering, investigating and punishing high level corruption deeds
- discovering, investigating and punishing the corruption deeds related to organized crime, money laundering and tax and bank -financial crimes.
- ensuring   effective   protection   to   the   "whistle blowers", protection which must cover both private and public sectors.
- strengthening the independence and the integrity of the judicial authority - prosecutors and judges.
As concern educating and creating an anticorruption civic and institutional culture, the actions are thought to be carried out in partnership with the civil society:
- implementing educational programs and teaching anticorruption civic - moral education, elementary notions of law, especially in high schools and schools;
- introducing disciplines of ethics and professional deontology in universities and colleges.
- organizing awareness' campaigns
-   creating permanent anticorruption communication channels between citizens and the public administration.
Regarding the last of the four directions (inter institutional coordination and international cooperation) the actions proposed are aiming to strengthen the inter institutional coordination both at strategic and operative level and to create efficient channels of communication between the IT systems already existent in the field of preventing and fighting corruption.
In this context, the National Anticorruption Strategy for 2005 - 2007 (NAS II)'s mission is to enforce the legal framework through the institutional framework, as they were defined through NAS I. Thus, more consisting results of the anticorruption system created during the last 4 years within NAS I, are to be seen especially in the years to come.
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